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PREFACE 

The Canadian Bar Association is a national association representing 37,000 jurists, including 
lawyers, notaries, law teachers and students across Canada. The Association's primary 
objectives include improvement in the law and in the administration of justice. 
 
This submission was prepared by the CBA Charities and Not-for-Profit Law Section, with 
assistance from the Advocacy Department at the CBA office. The submission has been 
reviewed by the Law Reform Subcommittee and approved as a public statement of the CBA 
Charities and Not-for-Profit Law Section.  
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Annual Regulatory Modernization Bill: Canada Not-for-Profit 
Corporations Act 

I. INTRODUCTION 

The Charities and Not-for-Profit Law Section of the Canadian Bar Association (CBA Section) is 

pleased to respond to the 2023 consultation on the Annual Regulatory Modernization Bill (ARMB). 

Our submission deals with the Canada Not-for-Profit Corporations Act (CNCA).1 

The ARMB allows the government to address overly complicated, inconsistent or outdated federal 

regulatory requirements, including three categories: 

• Barriers to Efficiency: Suggestions on legislative barriers that stand in the 
way of modernizing regulatory processes. 

• Overly Restrictive Legislation: Suggestions on legislative provisions that 
are overly restrictive including those that limit research and development or 
prevent stakeholders from bringing new products to market. 

• Unnecessary Requirements: Identify unnecessary and/or out-of-date 
legislative requirements that create burden or inconsistency in the 
regulatory environment. 

The CBA Section has identified 12 applicable issues under the CNCA, which it previously 

commented on for the statutory review of the CNCA, in both December 2019 and July 2021.2 The 

2021 submission was limited to additional comments on three of the original 12 issues. Since that 

time, the CBA Section has had several direct consultations with staff of Innovation, Science and 

Economic Development Canada (ISED) on three of the 12 issues, namely Ex Officio Directors; Voting 

Rights of Non-voting members; and Distribution of Property of Members. We add further comments 

arising from those consultations at the end of the relevant sections below. 

 
1  S.C. 2009, c. C-23. 
2  Canada Not-for-Profit Corporations Act (CBA Ottawa) 2019: online; 2021 NFP Statutory Review Consultation 

Paper (CBA Ottawa) 2021: online. 

https://www.cba.org/CMSPages/GetFile.aspx?guid=a99e1a99-8a8f-40cf-b5ef-82b68eb600c0
https://www.cba.org/CMSPages/GetFile.aspx?guid=5d200831-32dd-4fca-838e-4c042aa10565
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In our view, each of the 12 issues we raised in our previous submissions fall into all the ARMB 

categories. The most pertinent category for each of these issues is: 

 ISSUE CATEGORY 

A. Accounting Issues Overly Restrictive 

B. Ex Officio Directors Overly restrictive 

C. Voting Rights of Non-Voting Members Unnecessary requirement 

D. Class or Group of Members Unnecessary requirement 

E. Directors Elected by Majority 
Resolution at annual meeting 

Overly Restrictive 

F. Proxies Overly restrictive 

G. Distribution of Property of Members Unnecessary requirement 

H. Delegate Voting Overly restrictive 

I. Regulation re Voting and Notices Unnecessary requirements 

J. Electronic Voting Issues Overly Restrictive 

K. Directors of Soliciting Corporation Barrier to Efficiency 

L. Duty to Verify Unnecessary requirement 

II. HISTORY OF THE CNCA 

The CNCA came into effect in October 2011. Many corporations formerly under Part II of the Canada 

Corporations Act3 (CCA) have since been continued under the CNCA and there have been many new 

incorporations. CBA Section members have several years’ experience of working with the CNCA. We 

have become conversant with its strengths and weaknesses, developed procedures to take advantage 

of new provisions, and attempted to address situations not permitted or contemplated by the CNCA.  

The CNCA was initially received by the charitable and not-for-profit sector, and by the CBA Section, 

with both approval and disappointment. We welcomed it as a statute that is modern and helpful in 

some ways but were concerned that it was overly prescriptive and even patronizing. We saw it as 

philosophically unrelated to the corporate culture and practice that had evolved in the sector over 

decades and that we believed had served it well. 

The CNCA is modelled after and structured like the Canada Business Corporations Act (CBCA).4 Many 

CBCA provisions are not relevant to non-share capital corporations. However, the CNCA drafters 

 
3  RSC 1970, c. C-32. 
4  RSC 1985, c. C-44 
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created a counterpart for each provision of the CBCA, rather than omitting provisions or relying on 

longstanding practices under the CCA for which no change seemed necessary. As a result, many of the 

needs and expectations of the sector were not met by the legislation. 

Rather than embracing the new legislation and changing practices and policies to become compliant, 

many corporations which continued or were subsequently incorporated under the CNCA have been 

structured to bypass or circumvent provisions they see as objectionable or overly restrictive, and 

continue practices and procedures developed under the former Act that have worked well. Instead of 

encouraging more democracy, many corporations have eliminated external members. Some of these 

developments were seen as necessary to avoid the overly restrictive accounting standards imposed 

on CNCA corporations. Others were motivated by the robust “corporate democracy” principles 

embedded in the legislation. Extensive workarounds have been developed to mitigate against these 

problems and rely instead on existing and preferred corporate practices developed under the former 

legislation. 

In many respects the CNCA is a good and modern corporate statute. The CBA Section does not intend 

our comments to be critical, but rather to suggest changes to eliminate some problems and make the 

Act generally more relevant and useful for the sector. 

III. SPECIFIC COMMENTS ON THE CNCA 

A. Accounting Issues 

Topic: Soliciting Corporation 

The concept of “soliciting” and “non-soliciting” corporations, together with the establishment of 

mandatory class voting and the extension of voting rights to non-voting member classes, have been 

the major sources of difficulty for those subject to the CNCA. The CBA Section offers general concerns 

and specific issues created by the current provisions. 

The accounting requirements are difficult for our clients to understand, expensive to implement, 

unnecessary to protect members or donors, variable from year to year depending on revenue and 

donation levels (the so called “yo-yo effect”), frequently result in exemption applications and often 

lead to non-compliance. Giving the option to select the required accounting standard, together with 

allowing external funders to require audited financial statements, would offer adequate protection to 

both members and third parties. 
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British Columbia’s new Societies Act5 offers a useful alternative. A society: 

• must have an auditor if the society is required to have one by its by-laws; 
and 

• may have an auditor in any other case. 

In general, corporations should be free to determine what level of financial review best suits them. In 

many cases, members, donors and third-party funders, including governments, will require an audit. 

In all other cases, the decision should simply be up to the members. 

A second issue is the distinction between soliciting and non-soliciting corporations, with much higher 

levels of revenue required for non-soliciting corporations before a review engagement or an audit 

becomes mandatory. The rationale for instituting different financial levels for the appointment of a 

public accountant and the level of financial review between soliciting and non-soliciting corporations 

does not appear justified in practice. Members often have an economic stake in non-soliciting 

corporations that far exceeds the non-financial interest of a member in a registered charity, yet the 

non-soliciting corporation is entitled to significantly more liberal accounting requirements. 

Public Accountant, and Availability of Exemptions from Audit and Review Engagement 

The current financial reporting requirement revenue levels (set in the CNCR) and problems in 

accessing an exemption from the appointment of a public accountant under section 182(1) (which 

requires the annual consent of 100% of voting members for both soliciting and non-soliciting 

corporations), often imposes a significant hardship on smaller not-for-profits (NFPs). For those 

organizations, the cost of even a review engagement can be a significant portion of their annual budget. 

This is further complicated because no exemption order is available from the Director to substitute for 

the required membership consent. Other NFP statutes either leave the type of financial report up to the 

members or set higher revenue levels and lower membership approval requirements to access various 

exemptions. For example, the Ontario Not-for-Profit Corporations Act6 (ONCA) sets the revenue level for 

a “public benefit corporation” (similar to a soliciting corporation) dispensing with a public accountant 

at $100,000 and requires approval of 80% of the members voting at a meeting. 

Recommendations 

1. The CBA Section recommends that a mandatory audit be removed from the CNCA 
and members who wish to appoint a public accountant or require an audit or 
review engagement be given the statutory right to vote for these options, either at 
a meeting or through by-laws. 

 
5  Societies Act, SBC 2015, c 18. 
6  2010, S.O. 2010, c. 15 
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2. In the alternative, the distinction between soliciting and non-soliciting 
corporations could be removed for accounting purposes and the prescribed 
revenue limits for dispensing with a public accountant be the same for both. 
Those limits should be at least double their current levels. 

In the alternative 

If the recommendation to dispense with the difference between soliciting and non-soliciting 

corporations is not accepted, we raise several technical issues and suggest solutions: 

Definition of soliciting corporation: In section 2(5.1), a corporation becomes a 
soliciting corporation if it receives the prescribed amount from "any person who is 
not" (a)(i), "a member, director, officer or employee", etc. Except for "member", the 
other sources can only be individuals. "Member" is not defined in the CNCA. The 
other two sub-clauses of (a) refer to spouses or other individuals. It is unclear 
whether "member" is to be read as meaning an individual, or in the broader sense, 
including a corporation. If just individuals, a gift of $10,000 from a member which is 
a non-soliciting corporation would render the corporation “soliciting.” This was 
likely not the intent and a definition of "member" to include a non-soliciting 
corporation for the purposes of this section would be appropriate. Under section 
2(5.1)(c), a gift of $10,000 from a corporate member that is also a soliciting 
corporation would still make the recipient a soliciting corporation. 

CNCA vs. other corporations: The second problem is with section 2(5.1)(c). The 
definition of “corporation” in section 2(1) is limited to CNCA corporations. That 
means whenever a corporate gift is received, the donee must first determine 
whether the donor is a CNCA corporation. Even though the status of a corporation 
on the Corporations Canada website is supposed to include whether it is a soliciting 
corporation, it would still be advisable to make additional enquiries from the donor 
as to whether it satisfies the other requirement, that it is also a soliciting 
corporation. This has been referred to as the “stealth soliciting corporation.” In 
addition, there is no discernible or legal distinction between donors that are CNCA 
corporations and those that are not. As a result, this additional component of the 
definition adds unnecessary potential status changes for CNCA corporations. 

Revolving Door Status: Another problem is the “yo-yo effect,” where a corporation 
can go back and forth between soliciting and non-soliciting status. This can affect 
audit requirements, size of board and status of officers, ability to use a unanimous 
member agreement and the distribution of assets on windup. 

Recommendation 

3. The CBA Section recommends that the distinction between soliciting and non-
soliciting corporations be eliminated and a different method, preferably an “asset 
lock,” be offered for ensuring corporate assets intended to be used for public 
benefit remain in that capacity. At the time of incorporation, the articles would be 
required to state whether on dissolution the assets can go to the members (so the 
corporation will be a “soliciting corporation”) or to a qualified done (so the 
corporation will be a “non-soliciting corporation”). This would be fixed and 
capable of amendment during the lifetime of the corporation only with approval 
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by the court,7based on stringent requirements to protect charitable or other public 
benefit sourced funds. Source and level of revenues would no longer be relevant. 

B. Ex officio Directors 

Topic: Inability to have appointed/ex officio directors in a CNCA corporation (section 128) 

Many in the sector would like to have ex officio or externally appointed directors. This is expressly 

permitted, for example, in the Ontario Not-for-Profit Corporations Act, 2010 (section 23(4)), the 

Saskatchewan Non-Profit Corporations Act, 1995 (section 108(2)) and the BC Societies Act (section 42).8 

Some common examples are:  

• the CEO of the hospital/health authority is an ex officio director of a hospital 
foundation; 

• the Ministry of Health wishes to appoint a director of a hospital/health care 
facility/organization; 

• the pastor of a religious organization is an ex officio director; 

• a national organization with a board composed of the president of each 
provincial branch. 

The policy reason to not allow these appointments may be that ex officio directors have the same 

liability as elected directors, but not the opportunity to consent to their automatic appointment. Many 

in the sector favor these appointments to create a liaison between an organization and its fundraising 

“sister”, to ensure that religious dogma is always considered at the Board level, or to ensure that a 

government or other body has representation that it can itself determine from time to time. 

Limiting directors exclusively to those appointed or elected by the membership is too narrow for the 

broad need in the sector for alternative forms of appointment. 

Additional Discussion Resulting from Subsequent Consultations with ISED 

In past submissions, we responded to Corporations Canada’s previous rationale that a person who 

became a director ex officio might not be aware of the position and could be inadvertently exposed to 

liability. Our proposed solution was to make it a requirement for that person to consent to holding the 

position. In subsequent discussions with ISED an additional rationale was raised: that an ex officio 

director, by virtue of representing the interest of a stakeholder on a board, would have an inherent 

conflict of interest by reason of dual loyalty. While this statement is generally correct, it is not a 

 
7  In Ontario this could be delegated by regulation to an administrative procedure in s.13 of the Charities 

Accounting Act, where the approval of the Public Guardian and Trustee has the effect of a court order. Other 
provinces may have analogous procedures. 

8  Supra, British Columbia Societies Act, SBC 2015, c.18, Non-profit Corporations Act, 1995, N-4.2 
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satisfactory justification for attempting to terminate a widespread and important governance practice 

in the non-profit sector, one that has been in effect for many decades and continues to be in effect via 

essentially clumsy and cynical workarounds under the CNCA. Dual loyalty on non-profit boards is 

common, even among elected directors. The CNCA already contains substantial and robust conflict of 

interest provisions in Section 141, which are more than sufficient to resolve issues of this nature. 

Recommendation 

4. The CBA Section recommends that ex officio and external appointments of 
directors by third parties be permitted, with the stipulation that a person who 
becomes an ex officio director must, within 30 days, consent to being a director, 
failing which the appointment is deemed not to take effect. 

C. Voting Rights of Non-Voting Members 

Topic: Voting rights for non-voting members in matters of serious consequence to the corporation 
(sections 199(2), 213(3), 214(4)) 

Giving voting rights to non-voting members runs counter to the reasons for creating a non-voting 

class of members. On incorporation, the creation of this class is based on a fundamental assumption 

that those individuals are not intended to have a governance role in the corporation’s affairs. There is 

no need or will in the sector to provide otherwise. This is a substantial deviation from statutes like the 

BC Societies Act and Saskatchewan Non-Profit Corporations Act, which both allow for classes of non-

voting members that are truly non-voting. Ontario has announced that the ONCA provisions on voting 

rights for non-voting members will not be proclaimed for at least three years after that Act comes into 

effect – as discussed further below. 

The CNCA already permits the articles to allow for cancellation of a class or creation of a class having 

priority without the affected class having the right to vote (section 199(1)). 

There are typically two reasons to establish a non-voting class: 

1. the organization wishes to foster “inclusion” or attachment to the organization 
for cause awareness, fundraising or volunteer “raising;” or 

2. services are given to individuals who may wish to be members but for whom it 
would be inappropriate to have as full voting members because they are 
receiving services from the organization. 

This provision has had the opposite effect to the drafters’ intent: many organizations have eliminated 

non-voting members. Others have a single class of membership but have established awkward fee or 

other structures to ensure that individual members can be treated differently. In some cases, these 

organizations have unwillingly and unnecessarily become soliciting corporations.  
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Non-voting members generally do not appreciate that they are, on certain fundamental matters, given 

a vote. They have no expectation of voting on any issue. 

In our experience, giving a vote to non-voting members on fundamental matters is unbalancing for an 

organization. It is usually unanticipated, both at the Board level and in the non-voting membership. It 

raises complex governance questions. It could, if the number of non-voting members is large, skew 

the results of a vote on a fundamental matter where there is no expectation of voting and produce a 

result contrary to the wishes of the voting members. 

Eliminating voting rights of non-voting members would also facilitate delegate voting structures, as 

discussed further below. 

Recommendations 

5. The CBA Section recommends that non-voting members not be given a vote on 
any issue, with a possible exception where they have a true economic interest – 
such as paid-up initiation fees in a golf or other social club. While unlikely that a 
member with an economic interest would be non-voting, if this were the case, 
there should be some protection when the proposed vote involves their economic 
rights – beyond the simple payment of annual dues. 

6. To accomplish this the CBA Section recommends that the CNCA be amended to 
remove: 

• the rights of non-voting members to vote in any circumstances; 

• the rights of separate classes of voting members to have a separate class vote 
on matters of fundamental change (making the separate class vote default is 
not preferred, as it would privilege organizations able to afford legal advice 
over those that cannot). 

Additional Issues on Voting Rights of Non-Voting Members (2021) 

In our 2019 submission, the CBA Section stated that voting rights for non-voting members 

(including rights to vote as a separate class of members on issues of fundamental change) was 

inappropriate and problematic for the charities sector. 

In 2020, the ONCA was amended to remove any voting rights for non-voting members and mandatory 

separate class voting rights for voting classes of members. Corporations wishing to give their non-

voting members a right to vote in certain circumstances, or to give voting members a separate class 

vote, may still do so in their articles or by-laws. The CNCA thus remains the only non-share statute in 

Canada in which voting rights for non-voting members are mandatory and not subject to removal. 

Non-voting and class voting rights changed the original governance structure of many charitable 

organizations when the governing statute changed from the CCA to the CNCA, leading to serious 
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problems and various workarounds. The workaround for former non-voting members of pre-CNCA 

corporations has been to remove these members from the corporation membership and redesignate 

them as associates, friends, partners, affiliates and several other alternatives. This led to a perceived 

decline in engagement, as individuals prefer to identify themselves as members of organizations they 

support. 

Nevertheless, because there is a lack of jurisprudence on this issue, it is uncertain whether a court 

would still treat them as “members” because of the attributes, rights and benefits attached to their 

affiliation. For example, would the court consider them to be a “group,” as this term has not yet been 

judicially considered? In addition, the removal of membership status has meant that corporations 

receiving funding from these non-members were deemed soliciting corporations when they would 

not have otherwise been so deemed. 

Corporations established to offer services to members may find themselves in jeopardy of losing their 

non-profit status if the same services are provided to people who would otherwise be members but 

are no longer described as such. For example, one criteria assessed by the Canada Revenue Agency on 

an entity’s non-profit organization tax status under paragraph 149(1)(l) of the Income Tax Act9 (ITA) 

is whether the organization restricts its goods or services (such as sporting activities, or dining and 

hall rental facilities) to members and their guests. 

Giving non-voting members the right to vote imposes a greater record-keeping burden on 

corporations, including the requirement to keep and protect more personal information. In addition, 

the statutory default provision for a majority quorum may result in an inability to hold meetings at 

times of fundamental change, since most by-laws do not fix a quorum for non-voting members. It is 

generally understood in corporate law that, where classes vote separately, each class would need its 

own quorum to validly constitute a meeting. 

For funding purposes, many organizations’ service recipients must be members. Others, such as 

sports organizations, must require that their participants be members for insurance purposes. 

Corporations that are nevertheless forced to move members into non-membership categories because 

of CNCA rules, potentially create a trip mechanism for insurance coverage because these activities are 

now those of third parties, rather than corporate members. As well, it is often inappropriate for these 

individuals to be given voting rights as, for example, they may be minors or dependent clients. 

 
9  R.S.C. 1985, c. 1 (5th Supp.) 
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An organization with any kind of multiple membership classes cannot establish a delegate voting 

system. Organizations that tried to transition from the CCA had to engage in complex workarounds, 

including eliminating non-voting classes and merging voting classes into one, with complex methods 

of recognizing different interests in the corporation. In the absence of jurisprudence, particularly on 

the meaning of “class or group”, we do not know if these workarounds will continue to be effective. 

By removing mandatory separate class voting rights and eliminating voting rights of non-voting 

members in all circumstances (which is presently the case under the BC, Saskatchewan and Yukon 

Acts10 and will be under the ONCA), it will be possible to establish delegate voting systems in by-laws. 

As mentioned in our discussion with ISED officials, we are amenable to specific amendments to the 

CNCA or its regulations), governing the terms and conditions of a delegate system. 

The administrative burden to organizations developing workarounds to deal with non-voting 

members who can vote in certain circumstances is significant. It can take hours of discussion with a 

client to determine the most reasonable workaround for a particular situation. It adds unnecessary 

complexity to an organization’s governance structure. It creates an opportunity for organizations to 

misunderstand or misapprehend how they must operate. It can lead to an organization’s inadvertent 

non-compliance with important meeting rules and procedures, which, in turn, can invalidate a 

members’ meeting. It is inherently unfair that organizations able to afford legal counsel can use 

workarounds and organizations that do not have the necessary resources cannot. There should be a 

level playing field for all organizations. 

Members are a fundamental to an organization. One of their most important roles is to elect directors. 

If there is uncertainty around elections, or if meeting rules are not properly followed, the election of 

directors can be disputed, and the entire governance of the organization questioned. 

There is no caselaw in this area yet. With the overly complicated and costly structures required to 

address this issue, some organizations may see their structures come under attack. 

The not-for-profit sector wants to comply with the CNCA. Unfortunately, in our view, parts of the Act 

make it difficult for organizations to do so. The need for workarounds for so many different parts of 

the Act to allow organizations to continue to operate in the manner they were originally set up for is 

in itself a serious concern and causes organizations to look for alternative statutory regimes that 

provide more flexibility. 

 
10  British Columbia Societies Act, SBC 2015, c.18, Non-profit Corporations Act, 1995, N-4.2, Business Corporations 

Act, RSY 2002, c. 20. 
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Recommendations 

The CBA Section recomments that the CNCA be amended to: 

7. Remove the rights of non-voting members to vote in any circumstances. 

8. Remove the rights of separate classes of voting members to have a separate class 
vote on matters of fundamental change (making the separate class vote default is 
not preferred, as it would privilege organizations able to afford legal advice over 
those that cannot). 

9. Remove the words “or groups” or clarify that the two words “class” and “group” 
have the same meaning and are not to have different attributes. 

Additional Considerations Resulting from Subsequent Consultations with ISED 

In addition to the analysis in our previous submissions, a new point was raised in our discussions 

with ISED: if members do not have the right to vote, is there a valid corporate reason to have non-

voting members – i.e., should non-voting members have rights? A non-exhaustive review of the CNCA 

led to the preparation of this list of corporate and legal rights of non-voting members. Many of these 

rights relate to oversight and accountability and support the desire of the sector to have supporters 

and adherents as “members,” rather than a generic term: 

• Can be “complainants” under section 250, which gives them access to 
derivative actions (section 251) and oppression remedy (section 253) 

• Application to rectify records (section. 255) 

• Application for compliance or restraining order (section. 259) 

• Ability to be party to unanimous member agreement (section. 170(1)) 

• If the by-laws require directors to be members (without being more 
specific), that would permit a non-voting member to be a director 

• Right to inspect and copy corporate records (section 22(1)) 

• Right to surrender membership and reduce liability to corporation (section 
35) 

• Right to a free copy of articles and by-laws, any amendments to them, and 
any unanimous member agreement (section 22(3)) 

• Right to inspect financial statements (section 174(2)) 

• Right to receive list of debt obligations (section 22(4)) 

• Right to receive distribution under section 34(2) 

• Right to copy membership register (section 23) and remedy on default 
(section 25(2)) 

• Right to receive copy of financial statements in s. 172(1) – (section 175(1)) 
or to obtain paper copy free (section 175(2)) 

• Possible right to receive director’s disclosure of conflict of interest under 
section142(9)(b) 
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• Whatever rights set out in the articles or by-laws when a member is 
disciplined or membership is terminated (section 158) 

• Inclusion in record date list of members entitled to distribution on winding 
up (section. 161) – also see subsections 227(k), (m), (n) & (o) 

D. Class or Group of Members 

Topic: CNCA refers to “classes or groups” of members when addressing membership categories 

Section 7(1) of the CNCA says [emphasis added]: 

7(1) Articles of incorporation shall follow the form that the Director fixes and shall set out, 
in respect of the proposed corporation, 

[...] 

(c) the classes, or regional or other groups, of members that the corporation is authorized to 
establish and, if there are two or more classes or groups, any voting rights attaching to each 
of those classes or groups. 

The words “class or group” or “classes or groups” are used in other sections of the CNCA and in the 

CNCR. The words are used together except in section 71(1) of the CNCR which uses the word “group” 

without the word “class”: 

71 (1) For the purpose of subsection 165(3) of the Act, when a vote is to be taken at a 
meeting of members, the voting may be carried out by means of a telephonic, electronic or 
other communication facility, if the facility; 

[...] 

(b) permits the tallied votes to be presented to the corporation without it being possible for 
the corporation to identify how each member or group of members voted. [emphasis added] 

The CNCA does not define the word “class” or the word “group” and it is unclear whether they have 

the same or a different meaning. 

While some would argue that “class” and “group” are interchangeable and may be used as different 

ways to describe a class of members, the use of two different words together is confusing and has 

potential to suggest to NFPs, lawyers or the courts that the words mean different things. The use of 

“groups of members” in section 7(1) of the CNCR further adds to the potential confusion. For example: 

• A national NFP corporation has one class of members. The members of the 
national corporation are the provincial organizations. The provincial 
organizations pay fees to the national corporation on a sliding scale. The 
provincial organizations also get a number of votes based on the same 
sliding scale. For example, a provincial organization with 1-500 members 
pays $10,000 and gets 10 votes, one with 501-1,000 members pays $20,000 
and gets 20 votes, and one with 1,001+ members pays $30,000 and gets 30 
votes. Would all provincial organizations that pay $10,000 and get 10 votes 
be a “group” of members? 
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• Many social clubs, trade organizations and other types of societies have 
different fee categories for members in a single membership class. Fees 
might be based on age, professional designation, student status or work 
status – for example, discount for retired members. It would cause 
significant confusion in the sector if a court were to rule that members of a 
class were in effect split into different groups, each with individual group 
rights under the various class voting sections of the CNCA. 

The CBCA, OBCA, BC Societies Act and the Manitoba Corporations Act11 do not use the word “group” for 

classes of shares or members, as applicable. 

Recommendation 

10. The CBA Section recommends that the words “or group”, “or groups” and “or 
regional or other groups” be deleted from the CNCA. If these terms are in the CNCA 
because some NFPs use the word “group” rather than “class”, we recommend in 
the alternative that a definition be added to section 2(1) of the CNCA to clarify 
that “class” and “group” mean the same thing: 

• class or group when used to modify the word “member”, whether in the 
singular or plural, or whether used alone or together, are interchangeable 
words which refer to a class of members. 

E. Directors Elected by Majority Resolution at Annual Meetings 

Topic: Election of Directors at an Annual Meeting by Ordinary Resolution  

Section 128(3) of the CNCA requires that directors be elected at an annual meeting by ordinary 

resolution. 

We see no policy reason to require NFPs to elect directors exclusively at an annual meeting. 

Under the CBCA, it is understandable that election of business corporation directors must occur at the 

annual meeting, as that is often the only time when shareholders meet to exercise their rights. 

However, this same constraint does not apply to the member-based NFP sector, as membership in an 

NFP is voluntary and members interact and are keenly interested in the wellbeing and operations of 

the NFP.  

Many NFPs hold two members meetings a year, one where members receive the financial statements 

and a second where members elect directors and approve the budget. While the timing of the first 

meeting is often tied to the NFP’s financial year end, the election of directors and approval of budget is 

frequently tied to other operational issues, such as the operational cycle of their funders, chapters, 

umbrella organization, stakeholders, etc. 

 
11  Section 24(3). 
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Recommendation 

11. The CBA Section recommends that section 128(3) be amended to make election at 
an annual meeting the default election mechanism, except where the by-laws 
allow alternative means of electing or appointing directors, including ex officio, 
appointment by a third party, resolution at a meeting and alternative voting 
methods in the CNCA. 

In addition, where corporations have board terms longer than one year, they may not hold an election 

of directors at each annual meeting, raising a concern that section 128(8) requires directors 

appointed by the board to be reappointed following the next annual meeting, even though the term of 

the other members of the board is ongoing. 

Recommendations 

12. The CBA Section recommends that the words “Subject to the by-laws” be inserted 
at the beginning of section 162(3) so that it reads as follows: 

Subject to the by-laws, members shall, by ordinary resolution at each 
annual meeting at which an election of directors is required, elect 
directors to hold office for a term expiring within the prescribed 
period. 

13. The CBA Section recommends that section 128(8) be amended to replace “next 
annual meeting of members” with “next meeting of members where an election is 
held in accordance with section 128(3)” so that it reads: 

The directors may, if the articles of the corporation so provide, appoint 
one or more additional directors, who shall hold office for a term 
expiring not later than the close of the next meeting of members where 
an election is held in accordance with section 128(3), but the total 
number of directors so appointed may not exceed one third of the 
number of directors elected at the previous annual meeting of 
members. 

F. Proxies 

Topic: Under CNCA section 171(1), the by-laws of a corporation may provide for any prescribed 
methods of voting by members not in attendance at a meeting of members and, if the by-laws so 
provide, they shall set out procedures for collecting, counting and reporting the results of any vote. 

Many NFPs corporations do not want to permit proxies for the reasons set out below and would not 

include them in their by-laws. 

One prescribed method of absentee voting is voting by proxy in accordance with CNCR section 74(2). 

The CNCA’s detailed proxy requirements result in lengthy, complicated proxies that are not always 

understood by members. Some requirements seem to be unnecessarily prescriptive (for example, the 

need to bold certain words and include a complicated voting template). Many corporations prefer 
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simpler proxies (in electronic or paper format) that allow members to simply check boxes to indicate 

their vote and then sign the proxy. This encourages member participation and voting, the ultimate 

objective of these provisions. 

It is our understanding that all Canadian corporate statutes, including section148 (5) of the CBCA, 

permit the board to fix a cut-off time, not more than 48 hours before the start of the meeting, for 

delivery of proxies to the corporation. This addresses the concern that a person could arrive at a 

meeting without prior notice and several proxies to attempt to push through a significant resolution 

or make changes to the board. 

In addition, CNCR section 74(2) states that a proxyholder need not be a member, which is a major 

concern for many organizations. The ONCA has been amended to remove this requirement (ONCA, 

section 64(1.2): “A proxyholder need not be a member of the corporation unless so required by the 

articles or by-laws of the corporation.”12 

Recommendation 

14. The CBA Section recommends that CNCR section 74(2) be amended to encourage 
corporations to adopt proxies, as follows: 

• In the preamble, delete “who are not required to be members” and 
insert “A proxyholder need not be a member of the corporation unless 
so required by the articles or by-laws of the corporation.” 

• Then, add the following to section 74(2)(h): 

The directors may by resolution fix a time not exceeding forty-
eight hours, excluding Saturdays and holidays, preceding any 
meeting or adjourned meeting of members before which time 
proxies to be used at that meeting must be deposited with the 
corporation, and any period of time so fixed shall be specified in 
the notice calling the meeting. 

G. Distributions of Property to Members 

Topic: The CCA prohibited pecuniary gain to members, which was removed from the CNCA, perhaps 
suggesting that it might be possible to have a for-profit CNCA corporation and that the question of 
“not-for-profit” status is more a matter of taxation than corporate law. 

Section 34 says: 

Distribution of property, accretions or profits 

34 (1) Subject to subsection (2), no part of a corporation’s profits or of its property 
or accretions to the value of the property may be distributed, directly or indirectly, 

 
12  S.O. 2017, c. 20, Sched. 8, s. 16. 
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to a member, a director or an officer of the corporation except in furtherance of its 
activities or as otherwise permitted by this Act. 

Distribution to member 

(2) If a member of a corporation is an entity that is authorized to carry on activities 
on behalf of the corporation, the corporation may distribute any of its money or 
other property to the member to carry on those activities. 

This section seems to prohibit distribution of income or property to a member unless in furtherance of 

its activities or otherwise permitted by the CNCA. Arguably, the latter permits distributions on 

dissolution since that is a distribution contemplated by the CNCA. A further problem arises for 

distributions of income or capital during the life of the corporation. In one situation, members 

contributed land to the corporation in return for their membership, and cashflow issues arose. It was in 

the best interests of the corporation to distribute part of the land back to the members, rather than sell 

it and return proceeds. Because the “activity” of the corporation was stewardship and maintenance of 

the land, it could hardly be said that the distribution was “in furtherance of its activities.”13 

Corporations Canada advised that the purpose of the section is to replace the notion of “no pecuniary 

gain” in the CCA and it is intended to apply to situations where the corporation makes distributions of 

property as part of its activities. The example offered was a corporation whose activities were to 

supply wheelchairs to disadvantaged persons – a distribution of a wheelchair to a person who is also 

a member would not be caught by the section.  

The section seems to prohibit transactions related to the return of an interest in a corporation, for 

example, an equity interest in a golf club. Corporations Canada’s view was that this would be 

permitted so long as the by-laws spelled out the process and terms of any distributions. This suggests 

that if the by-laws contemplate a distribution, the distribution would be considered by Corporations 

Canada to be “in furtherance of its activities.” In our view, the language does not support this 

conclusion and creates confusion about the rules applicable to such distributions. While the decision 

in Lash14 seems to support the view that distributions in the context of the application of Part 14 of 

the Act would be permitted, it does not clearly support distribution made in the normal course. As the 

Act seems to permit a non-share profit-making corporation, as well as member benefit organizations, 

such as sports and social clubs, trade associations, this section requires clarification. 

 
13  A comparable situation was considered by the Ontario Superior Court of Justice in Lash v Lash Point Association 

Corp.. While the decision largely related to the application of the wind-up and dissolution provisions of the Act, 
the Court briefly considered the application of subsection 34(1) and determined that an order permitting those 
members who wished to remain as owners should buy out those who wished to leave, using proceeds of sale of a 
portion of the lands was held to be made for the purpose of furthering the activities of the corporation by 
enabling it to continue to own and conserve land for the enjoyment of members and because it was “permitted” 
by virtue of subsections 224(3), 216(1)(f) and 253(3)(f) of the Act. 

14  Lash, ibid. 
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Recommendation 

15. The CBA Section recommends that the phrase “or as otherwise permitted by this 
Act” at the end of section 34(1) be amended to clarify that it will apply to 
distributions made on dissolution, for example, pursuant to the operation of 
section 220(3)(b). The Act should also be amended to expressly permit social 
clubs and other organizations to distribute surplus funds or property to members 
outside the application of Part 14 in the case of resignation or termination of 
membership, and consideration be given to an exception specific to social clubs, 
defined similar to the “member-funded” societies under the British Columbia 
Societies Act, to enable distributions of property in accordance with the by-laws.  

ADDITIONAL COMMENTS FROM 2021 SUBMISSION 

Distribution of Property to Members (Indigenous organizations) 

In our July 2021 meeting, the CBA Section discussed concerns with the current iteration of the 

distribution of property to members under the CNCA. We were asked to consider situations where 

Indigenous organizations may make distributions to their members. We address these questions in turn. 

A.  Lack of clarity around section 34 of the Act 

Uncertainty in the Act: Section 34(1) of the Act is unclear. The Act expressly prohibits distribution of 

property or accretions to members “except in furtherance of its activities or as otherwise permitted by 

this Act”. The wording “except in furtherance of its activities” is too vague to give meaningful guidance 

and clarification would be helpful. Express permission for corporations to return equity interests to its 

members – which often applies to social clubs such as golf clubs – would be of great assistance. 

Confusion with non-profit status under the ITA: Permitting distribution to members in some 

circumstances could also result in a NFP corporation making a distribution that could compromise its 

status as a charity or a non-profit organization under the ITA. The ITA stipulates that the income of a 

charity or non-profit organization must not be available for a member’s personal benefit. Allowing 

distributions to members under the Act “in furtherance of its activities or as otherwise permitted by 

this Act” creates confusion, since organizations may not realize that a NFP corporation must adhere to 

both statutes, even where the CNCA is more permissive than the ITA. 

Types of CNCA corporations: The CBA Section appreciates that, along with public benefit and 

member benefit corporations, the Act may also apply to corporations structured to make distributions 

to their members. In our experience as advisors to the not-for-profit sector, these corporations are 

extremely rare, and we believe that this rarity supports the need for further clarification of the 

distribution rules under the Act. 
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B.  Unintended consequences of section 235 of the Act on members’ rights 

This second issue is related to the issue of uncertainty in the Act and deals with the unintended 

consequences of requiring soliciting corporations (and others referred to in section  235(1)(c) of the 

Act) to include in their articles that any property remaining on liquidation after the discharge of any 

liabilities of the corporation, be distributed to one or more qualified donees. 

We have several concerns. First, this requirement can lead to the unintended non-compliance of a 

corporation that accidentally becomes a soliciting corporation (or a corporation described in section 

235(1)(c) of the Act) by virtue of additional donations. For example, COVID-related federal support 

for not-for-profit corporations led to many non-soliciting corporations becoming soliciting 

corporations (or subject to section 235(1)(c)), when they never intended to achieve that status, and 

therefore did not include that provision in their articles. For corporations who intend to return to a 

non-soliciting status and not otherwise be subject to section 235(1)(c), it would mean changing their 

articles to comply with section 235, and then changing them back once they are no longer a soliciting 

corporation. This is an undue administrative burden. 

Additionally, having to change the corporation’s articles to comply with section 235 of the Act could 

be a violation of a corporation’s own articles or by-laws. For example, if a social club or other member 

benefit club that included provisions for a distribution to its members inadvertently became a 

soliciting corporation or otherwise caught by section 235(1)(c), it would be required to choose 

between non-compliance with section 235 or amending its articles to remove the members’ rights to 

their equity stake in the assets of the corporation. 

C.  Indigenous organizations 

We were asked to consider whether amendments to the CNCA should allow Indigenous organizations 

that make distributions to their members. CBA Section members with expertise in structuring 

community economic development activities of Indigenous communities and bands say that 

Indigenous communities only use CNCA corporations to accept government funding and then flow 

that funding to the community in various ways. These corporations do not make distributions to their 

corporate members. 

The structuring of community economic development activities of Indigenous groups is complex and 

typically involves different types of entities that are part of a large family of organizations. Our 

understanding is that these structures do not include CNCA corporations. Rather, they include share-

capital corporations, unincorporated associations and trusts. 
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Some “independent” Indigenous organizations (i.e., not part of a community economic development 

structure to receive government funding) are incorporated under the Act. However, we are not aware 

of any reason why these corporations might require special rules, regulations or wording in the Act to 

account for them making distributions to their members. 

The CBA Section believes that Indigenous organizations incorporated under the Act will benefit in the 

same manner as all other organizations from amendments that make the Act more practical, flexible, 

and easy to comply with. We do not believe that Indigenous organizations incorporated under the Act 

are making distributions to their corporate members. 

Recommendations 

16. The CBA Section recommends that the phrase “or as otherwise permitted by this 
Act” at the end of section 34(1) be amended to clarify that it will apply to 
distributions made on dissolution, for example, pursuant to the operation of 
section 220(3)(b) of the Act. 

17. Also, the Act should be amended to expressly permit social clubs and other 
organizations to distribute surplus funds or property to their members outside 
the application of Part 14 in the case of resignation or termination of 
membership, and consideration be given to an exception specific to social clubs, 
defined similar to the “member-funded” societies under the British Columbia 
Societies Act, to enable distributions of property in accordance with the by-laws. 

H. Delegate Voting 

Topic: The CNCA does not permit delegate voting. The former CCA did. 

The CNCA is modelled after the CBCA and it is understandable that delegate voting is not applicable in 

a share capital corporation. However, delegate voting is a common form of voting for NFPs with a 

large constituency made up of different segments. Each segment selects delegate(s) to represent 

members of that segment to attend and vote at members’ meetings. This type of structure is useful 

when the NFP has a large membership, in the tens or hundreds of thousands, making a true physical 

annual meeting impracticable. 

NFPs that commonly use delegate voting include religious denominations, professional 

organizations, and others. For example, a religious denomination could consist of members of each 

local church, with tens of thousands of members in total. Each church might appoint, say, two 

members to attend membership meetings of the denomination and vote for all members from that 

church. Another example would be an umbrella organization with chapters in different 

geographical locations. Chapter members are also members of the umbrella organization, and each 

chapter may choose a delegate to attend membership meetings of the umbrella organization to vote 

on behalf of that chapter’s members. 
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Under the CNCA, each member has the right to vote and attend membership meetings. Where NFPs 

are very large, it is impossible or impractical to allow all members to attend membership meetings. 

NFPs must restructure their membership under the CNCA using artificial constructs that can be 

complicated, unsatisfactory, and may not reflect the nature of these NFPs. For example, an NFP may 

need to structure delegates into a voting class and all other members in a separate non-voting class of 

members, or as a non-membership category of affiliates. In the former scenario, the NFP would still 

need to be prepared for a large membership meeting where the non-voting members have the right 

to vote under section 199 of the CNCA. The latter approach would practically disenfranchise all 

current members. 

Several large organizations have already deleted significant membership classes to achieve this result, 

which we suggest goes against the underlying philosophy of the CNCA. British Columbia’s new 

Societies Act and Yukon’s new Societies Act expressly permit membership voting through delegates. 

Section 85(1)(5)(a) of the BC Act permits by-laws of a society to authorize “indirect or delegate 

voting” or voting by other means (i.e., “voting by mail or another means of communication, including 

by fax, email or other electronic means”). Section 1 of the BC Act defines “ordinary resolution” and 

“special resolution” to include a resolution passed by a simple majority or two-thirds majority, 

respectively, of the votes cast, in accordance with the by-laws where “indirect or delegate voting” is 

permitted. Section 11(1)(c)(iii) of the BC Act also requires the societies to set out in their by-laws how 

that voting is to occur. 

The Yukon Act, section 12(2)(c)(iii)(A), permits by-laws of a society to authorize “delegate voting” or 

“voting, by a member not in attendance at a general meeting, by mail or another means of 

communication, including by facsimile, email or other electronic means.” Section 12(1) of the Yukon 

Act defines “delegate voting” to mean “a method of voting whereby a delegate is selected from a group 

of people to represent the group for voting purposes.”  

As well, non-voting members in a delegate voting system should not have the right to vote at the 

national level where only delegates have the right to vote. 

Recommendations 

18. The CBA Section recommends that the CNCA be amended to expressly permit 
delegate voting. With that amendment, and regardless of the outcome of our 
suggestion in the section “Voting rights of non-voting members”, the Act should be 
amended to clarify that these voting rights do not apply to votes at delegate 
meetings. 
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19. The CBA Section also recommends that a new section 171(2) expressly permit 
delegate voting and that section 171(2) be renumbered as section 171(3): 

Delegate voting 

171(2) The by-laws of a corporation may authorize delegate voting. If 
the by-laws so provide, they shall set out rules respecting how that 
voting is to occur. Notwithstanding section 199, the members of a class 
or group of members are not, unless the by-laws otherwise provide, 
entitled to vote separately as a class or group in a delegate voting 
system. 

Application for authorization 

171(3) … [same as current section 171(2)]. 

I. Regulations re: Voting and Notices 

Topic:  Members’ Meetings and Remote Participation by Members 

The CNCA permits meetings of members in ways that facilitate remote participation via use of 

technology, including telephonic, electronic or other communication facility, if the facility allows all 

participants to communicate adequately with one another. These meetings are colloquially referred to 

as virtual meetings and are viewed as a positive innovation of the CNCA. Permitted formats include 

partially virtual meetings (where some members physically attend in person, and others participate 

remotely by arranged technological means) under section 159(4), as well as entirely virtual meetings 

(where all participants are participating via technology and there is no physical “place” where the 

meeting is held) under section 159(5). Both permitted formats are now widely used in the sector. 

While we support the CNCA’s commitment to facilitating greater member engagement at meetings 

through use of technology, several sections create inconsistencies in the treatment of meetings, 

including obligations inconsistent with a meeting held entirely by technology. 

Section 159(1) requires that meetings of members be held within Canada at the place provided in the 

by-laws or, absent a specification, at the place the directors determine. Section 162(1) similarly 

requires that notice of a meeting of members set out the place where the meeting will be held. 

While these requirements are meaningful and appropriate for traditional meetings held entirely in 

one physical location, they are inconsistent with a corporation’s ability to hold a meeting of members 

partially or entirely by remote technology. Entirely virtual meetings do not occur in a physical “place”, 

but rather by a specified technological means determined by the directors before the meeting. Unless 

the word “place” is read to include non-physical locations and means of communication, the Act 

creates obligations that cannot be met by corporations wishing to hold virtual meetings of members. 
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While partially virtual meetings can be deemed to be held at the physical location where members 

may attend in person, wholly virtual meetings have no natural location. It may be necessary for the 

Act to deem an entirely virtual meeting of members of a corporation to be held in Canada, through a 

deeming rule added to section 159(1). To be clear, we are not suggesting virtual participation in 

member meetings should be required to be “hosted” by a provider or using technology located in 

Canada, as this would severely limit the technology platforms available for corporations to use in 

conducting virtual meetings. 

Recommendations 

20. The CBA Section recommends that section 159(1) be amended to read: 

Meetings of members of a corporation shall be held at the place or by 
the means provided in the by-laws or, in the absence of such a 
provision, at a place within Canada or by the means determined by the 
directors in accordance with the Act and the by-laws. Where a meeting 
of members is held in accordance with section 159(4) or section 
159(5), the meeting will be deemed to be held at the location of the 
corporation’s registered office in Canada. 

21. The CBA Section recommends that section 162(1) be amended to read: 

The corporation shall give members entitled to vote at a meeting of 
members notice of the following details: 

(a) the date and time of the meeting, 

(b) if the meeting will be held at a physical location, the address of 
that location, and 

(c) if the meeting will be held to permit remote participation 
pursuant to section 159(4) or 159(5), the means by which members 
may participate in the meeting. 

Notice must be provided in accordance with the by-laws and the 
regulations. The provisions of the by-laws respecting the giving of 
notice shall comply with any prescribed requirements. 

Sections 159(4) and (5) permit partial and wholly virtual meetings of members, respectively. Two 

differences in the provisions warrant scrutiny. 

Partial virtual meetings under section 159(4) are permitted “unless the by-laws otherwise provide,” 

while section 159(5) requires that the by-laws expressly permit entirely virtual meetings to hold such 

a meeting. 

It is unclear whether the requirement for entirely virtual meetings to be expressly authorized by the 

by-laws is an intentional divergence from the usual discretion of the board of directors to determine, 

in the normal course, the details of a meeting of members. The policy reason for this requirement may 
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be that entirely virtual meetings represent a significant departure from the traditional norm, so the 

departure must have the tacit approval of members, as evidenced by an express by-law. 

Virtual meetings, including entirely virtual meetings, are increasingly normal among NFP 

corporations, particularly those with a geographically dispersed membership. The distinction 

between the requirements for a partially virtual and an entirely virtual meeting may be lost on many 

NFP corporations. 

Also, while section 159(4) states that the corporation must “make available” a communication facility 

for a partially virtual meeting, section 159(5) suggests that members themselves may call a meeting 

of members to be held entirely by communication facility. This distinction is puzzling and creates a 

potential concern for many NFP corporations. 

While the use of technology can facilitate engagement in meetings, the technology can be costly, 

particularly for organizations with large memberships. Suggesting that members can compel a 

meeting be held partially or entirely virtually would derogate from the directors’ fiduciary 

responsibility to steward the resources of the corporation. 

Recommendation 

22. The CBA Section recommends that the ability to use technology to facilitate 
meetings and increase engagement among members should be open to all 
corporations as a default, with corporations who wish to prohibit its use being 
able to do so by enacting a by-law. The decision as to whether a meeting will be 
wholly physical, partially virtual, or entirely virtual should be a decision for the 
board of directors. Section 159(5) should read: 

Unless the by-laws otherwise provide, the directors of a corporation 
may call a meeting of members to be held, in accordance with the by-
laws and regulations, if any, entirely by means of a telephonic, an 
electronic or other communication facility that permits all participants 
to communicate adequately with each other during the meeting. 

J. Electronic Voting Issues 

Topic: Sections 165(3) and (4) permit a vote at a meeting of members to be conducted using electronic 
means. While section 165(3) clearly permits a vote entirely by technology, section 165(4) suggests, 
less clearly, that mixed voting (show of hands by those physically present, and by technology by those 
remotely attending) is permissible. 

CNCR section 71(1)(b) permits the use of an electronic voting facility at members meetings if the 

facility “permits the tallied votes to be presented to the corporation without it being possible for the 

corporation to identify how each member or group of members voted.” 
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Sections 165(3) and (4) do not seem to contemplate the possibility of a stand-alone vote of voting 

members, conducted via technology independent from a members’ meeting. Section 165(1), 

referenced in the authorizing sections, refers indirectly to votes at a meeting. 

The technology enabling a stand-alone vote is well established and reliable, and some corporations 

already conduct “referendum” style votes under permissive provisions of the by-laws. This gives 

further flexibility for a corporation to make a decision requiring membership approval without 

requiring a full meeting. 

Recommendation 

23. The CBA Section recommends adding language to section 165 that clearly 
authorizes a corporation to conduct, at the board’s discretion, a vote of members 
at any time, and not necessarily in connection with a meeting of members. For 
example, a new section might read: 

Unless the by-laws otherwise provide, the directors of a corporation 
may determine to conduct a vote of the voting members at any time, 
and that vote may be held, in accordance with the regulations, if any, by 
means of a mail-in ballot or electronic voting. 

Topic: CNCR sections 71(1) and 71(2) require that the technology selected to conduct a partially or 
entirely virtual meeting of members must be capable of presenting the votes to “the corporation” in a 
manner that maintains complete anonymity.  

The requirement of general anonymity may be unnecessary. For example, there is no anonymity for a 

vote conducted by show of hands or by proxy. In addition, a requirement of anonymity from the 

corporation itself is problematic in practical terms. 

First, if “corporation” is interpreted broadly to mean the entire entity, including the board of 

directors, requiring anonymity is practically impossible, since technologies to facilitate remote 

participation and voting in meetings offer, if requested, a voter-by-voter breakdown of all votes. The 

corporation is not obligated to request this report, but the board of directors, as the client that 

purchased the services, has the right to do so. 

Further, a broad interpretation of “the corporation” makes the requirement in section (b) 

incompatible with the parallel requirement in section (a) of each subsection – that the votes be 

gathered in a way that permits subsequent verification. This seems to mean that it must be possible to 

show that each vote was a) cast by a person entitled to vote, and b) in fact cast either for or against (to 

allow for re-counts, etc.). To comply with section 71(1), it must be possible to tell how each person 

voted and the “corporation”, broadly speaking, must be able to know this information. 
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For the requirements of anonymity and verification to co-exist, the requirement of anonymity must be 

limited to the voters participating in the meeting or vote, not the corporation as an inclusive whole. 

Recommendation 

24. The CBA Section recommends that CNCR sections 71(1)(b) and 71(2)(b) be 
amended to read:  

(b) permits tallied votes to be presented without it being possible for 
any member of the corporation to identify how each member or group 
of members voted. 

ADDITIONAL COMMENTS FROM 2021 SUBMISSION 

The Act permits members to exercise their right to vote – on any matter, whether governed by the 

Act or not – in two ways: (i) at a meeting (in person or, unless prohibited by the corporation’s by-

laws, by a communication facility) or (ii) prior to a meeting by means of any absentee voting 

method permitted by the Act and the corporation’s by-laws (i.e. proxy, mailed-in ballot, or 

telephonic, electronic, or other communication facility). 

The fundamental purpose of member meetings is to offer an opportunity for members (not 

otherwise engaged in the governance or operations of the corporation) to interact with each other, 

directors, employees and other stakeholders, to receive information, and to exercise their limited 

right to vote. 

Unfortunately, attendance at member meetings is often quite low. This lack of member 

participation may be attributed to several factors, including the difficulty of scheduling a meeting 

convenient for many individuals located across multiple time-zones and a lack of interest to attend 

a meeting only to vote on a short list of legislatively mandated governance-related matters. 

To encourage members to attend meetings, many organizations schedule the annual meetings in 

conjunction with a social event or conference. Given the Act’s constraints on the timing of annual 

meetings, this is often problematic for organizations that prefer the flexibility to hold their annual 

event at a different time or location but have limited options to maximize attendance at their 

meetings. Other organizations invite their members to discuss operational and governance matters, 

in addition to those mandated by the Act, but by doing so risk blurring the line between seeking 

member approval versus member input. Some organizations, as an incentive, pay travel costs and 

lodging to attend a meeting. Others opt to meet by telephonic or electronic means, but these are 

often costly, complicated, administratively challenging, and inefficient when many attendees are 

involved. 
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While the CNCA offers methods of absentee voting (proxy, mailed-in ballot, or electronic, 

telephonic, or other communication facility prior to a meeting) to increase the potential number of 

votes cast, many organizations are reluctant to permit absentee voting. For example, the use of 

proxies is often not desirable because: (i) proxyholders need not be members and therefore may 

have even less interest in or knowledge of the organization than the members; (ii) the requirements 

for creating, sending, collecting and verifying proxies are confusing, daunting and time-consuming 

to organizations and their members, and thus a deterrent to their use; and (iii) many organizations 

fear that proxies will be abused and result in skewed votes. 

The proxy requirements under the Act can also result in an extremely lengthy document with 

different requirements for the different votes (for example, elections of directors when elections 

are held for different named positions and there are multiple candidates for each position). The 

requirement to use a complicated proxy form does not encourage member engagement. Even if 

voting by proxy is offered to members, the proxy must be filled out by a member and the 

proxyholder must attend the meeting; neither can be forced to fulfill either task. 

The other methods of absentee voting under the Act (mailed-in ballot or telephonic, electronic, or 

other communication facility) are often expensive, time-consuming and complicated. They are not 

attractive for many organizations. For example, as noted our 2019 submission, the requirement for 

a system that counts votes that can be verified without the organization being able to identify how 

specific members voted typically requires an organization to use third party providers, which is 

even more complicated if proxies are permitted. 

As a result, it is commonplace for quorum of a members’ meeting to be set very low to ensure the 

meeting can be held. In practice, the need for member engagement at formal meetings has been 

significantly reduced in the sector. However, to informally engage members, many organizations 

hold information sessions prior to a meeting, with a formal vote based on the discussions to occur 

at a later meeting (and most often attended by a lot fewer members). Other organizations gather 

members’ votes by various means prior to a meeting and then have members confirm or ratify the 

results of the votes at a formal meeting. In other words, to comply with the Act but still engage 

members, the sector has adapted by creating informal, non-binding, unregulated fora that offer 

members an opportunity to be indirectly involved in the decision-making process outside of 

meetings. 

Permitting an organization to hold stand-alone member votes outside the confines of a meeting 

would give legal, binding effect to the informal decisions already made by members. Regulating 
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these votes would ensure informed voting and equitable access. Recognizing that a stand-alone vote 

option may not be necessary or appropriate for all organizations, we propose that stand-alone 

member votes be optional (i.e., can be prohibited by the by-laws). Even if permitted, stand-alone 

votes should be called only by a corporation’s board of directors since it has responsibility to 

ensure that meeting-related funds are spent appropriately. We further recommend that the 

regulations set out requirements relating to: 

• notice period of a vote (long enough to permit members to properly requisition a 
special members’ meeting in lieu of the stand-alone vote); 

• ability of members to submit written statements, of a prescribed length, in support of or 
in opposition to the vote; 

• information that must be submitted with the notice of the vote; 

• minimum length of voting period (i.e., over a certain number of days to optimize 
engagement); and 

• method for members to ask and receive answers and further information from the 
board of directors during the voting period. 

Recommendation 

25. The CBA Section recommends amending section 165 to clearly authorize a 
corporation to conduct, at the board’s discretion, a vote of members at any time, 
and not necessarily in connection with a meeting of members. The new section 
might read: 

Unless the by-laws otherwise provide, the directors of a corporation 
may determine to conduct a vote of the voting members at any time, 
and that vote may be held, in accordance with the regulations, if any, by 
means of a mailed-in ballot or electronic voting. 

K. Directors of Soliciting Corporation 

Topic: The requirement in s. 125 that “a soliciting corporation shall not have fewer than three 
directors, at least two of whom are not officers or employees of the corporation or its affiliates.”  

With smaller boards where there may only be three directors this requirement is so impractical 

that it is frequently ignored. Most corporations need to have two signing officers, which would 

necessitate increasing the board. An alternative would be for one director to be appointed as both 

president and secretary, without other officers, which can be inconvenient. The rationale for 

including this seems to make it analogous to the CBCA “distributing corporation” provision (CBCA, 

section 102(2)). In our view, it is inappropriate to treat the composition of a charity or NFP board in 

the same way as the board of a public company. 
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Recommendation 

26. The CBA Section recommends deleting this requirement. In the alternative, we 
recommend the ONCA version for “public benefit corporations” (similar to 
soliciting corporations):  

Not more than one-third of the directors of a public benefit corporation 
may be employees of the corporation or of any of its affiliates (ONCA, 
section23(3)). 

L.  Duty to Verify  

Topic: Section 148(3) of the CNCA imposes on each director a duty to “verify the lawfulness of the 
articles and the purpose of the corporation.”  

This duty is unique to the CNCA. There is no similar provision in the CBCA, ONCA, CBCA, OBCA, BC 

Societies Act, Saskatchewan Non-Profit Corporations Act, 1995 or Manitoba Corporations Act. No 

guidance is offered as to how a director can discharge this duty and what or who they can rely on to 

do so. When the CNCA was before Parliament, the CBA Section stated: “It is unclear what verifying 

the “lawfulness” of the articles and the “purpose” of the corporation entails. It is also unclear what 

standard applies and what the consequences of an incorrect verification would entail.”15 

Recommendation 

27.  The CBA Section recommends that section 148(3) be deleted from the CNCA. 

IV. CONCLUSION 

We hope the 12 applicable issues under the CNCA that we have outlined can be addressed under 

ARMB. We thank you for your consideration in that respect. 

V. SUMMARY OF RECOMMENDATIONS 

1. The CBA Section recommends that a mandatory audit be removed from the CNCA 
and members who wish to appoint a public accountant or require an audit or 
review engagement be given the statutory right to vote for these options, either at 
a meeting or through by-laws. 

2. In the alternative, the distinction between soliciting and non-soliciting 
corporations could be removed for accounting purposes and the prescribed 
revenue limits for dispensing with a public accountant be the same for both. 
Those limits should be at least double their current levels. 

3. The CBA Section recommends that the distinction between soliciting and non-
soliciting corporations be eliminated and a different method, preferably an “asset 
lock,” be offered for ensuring corporate assets intended to be used for public 

 
15  See, 42nd Parliament, proceedings of the Special Senate Committee on the Charitable Sector, December 3rd, 

2018. 
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benefit remain in that capacity. At the time of incorporation, the articles would be 
required to state whether on dissolution the assets can go to the members (so the 
corporation will be a “soliciting corporation”) or to a qualified done (so the 
corporation will be a “non-soliciting corporation”). This would be fixed and 
capable of amendment during the lifetime of the corporation only with approval 
by the court,16based on stringent requirements to protect charitable or other 
public benefit sourced funds. Source and level of revenues would no longer be 
relevant. 

4. The CBA Section recommends that ex officio and external appointments of 
directors by third parties be permitted, with the stipulation that a person who 
becomes an ex officio director must, within 30 days, consent to being a director, 
failing which the appointment is deemed not to take effect. 

5. The CBA Section recommends that non-voting members not be given a vote on any 
issue, with a possible exception where they have a true economic interest – such 
as paid-up initiation fees in a golf or other social club. While unlikely that a 
member with an economic interest would be non-voting, if this were the case, 
there should be some protection when the proposed vote involves their economic 
rights – beyond the simple payment of annual dues. 

6. To accomplish this the CBA Section recommends that the CNCA be amended to 
remove: 

• the rights of non-voting members to vote in any circumstances; 

• the rights of separate classes of voting members to have a separate class vote 
on matters of fundamental change (making the separate class vote default is 
not preferred, as it would privilege organizations able to afford legal advice 
over those that cannot). 

7. Remove the rights of non-voting members to vote in any circumstances. 

8. Remove the rights of separate classes of voting members to have a separate class 
vote on matters of fundamental change (making the separate class vote default is 
not preferred, as it would privilege organizations able to afford legal advice over 
those that cannot). 

9. Remove the words “or groups” or clarify that the two words “class” and “group” 
have the same meaning and are not to have different attributes. 

10. The CBA Section recommends that the words “or group”, “or groups” and “or 
regional or other groups” be deleted from the CNCA. If these terms are in the CNCA 
because some NFPs use the word “group” rather than “class”, we recommend in 
the alternative that a definition be added to section 2(1) of the CNCA to clarify that 
“class” and “group” mean the same thing: 

• class or group when used to modify the word “member”, whether in the 
singular or plural, or whether used alone or together, are interchangeable 
words which refer to a class of members. 

11. The CBA Section recommends that section 128(3) be amended to make election at 
an annual meeting the default election mechanism, except where the by-laws 
allow alternative means of electing or appointing directors, including ex officio, 

 
16  In Ontario this could be delegated by regulation to an administrative procedure in s.13 of the Charities 

Accounting Act, where the approval of the Public Guardian and Trustee has the effect of a court order. Other 
provinces may have analogous procedures. 
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appointment by a third party, resolution at a meeting and alternative voting 
methods in the CNCA. 

12. The CBA Section recommends that the words “Subject to the by-laws” be inserted 
at the beginning of section 162(3) so that it reads as follows: 

Subject to the by-laws, members shall, by ordinary resolution at each 
annual meeting at which an election of directors is required, elect 
directors to hold office for a term expiring within the prescribed 
period. 

13. The CBA Section recommends that section 128(8) be amended to replace “next 
annual meeting of members” with “next meeting of members where an election is 
held in accordance with section 128(3)” so that it reads: 

The directors may, if the articles of the corporation so provide, appoint 
one or more additional directors, who shall hold office for a term 
expiring not later than the close of the next meeting of members where 
an election is held in accordance with section 128(3), but the total 
number of directors so appointed may not exceed one third of the 
number of directors elected at the previous annual meeting of 
members. 

14. The CBA Section recommends that CNCR section 74(2) be amended to encourage 
corporations to adopt proxies, as follows: 

• In the preamble, delete “who are not required to be members” and 
insert “A proxyholder need not be a member of the corporation unless 
so required by the articles or by-laws of the corporation.” 

• Then, add the following to section 74(2)(h): 

The directors may by resolution fix a time not exceeding forty-
eight hours, excluding Saturdays and holidays, preceding any 
meeting or adjourned meeting of members before which time 
proxies to be used at that meeting must be deposited with the 
corporation, and any period of time so fixed shall be specified in 
the notice calling the meeting. 

15. The CBA Section recommends that the phrase “or as otherwise permitted by this 
Act” at the end of section 34(1) be amended to clarify that it will apply to 
distributions made on dissolution, for example, pursuant to the operation of 
section 220(3)(b). The Act should also be amended to expressly permit social 
clubs and other organizations to distribute surplus funds or property to members 
outside the application of Part 14 in the case of resignation or termination of 
membership, and consideration be given to an exception specific to social clubs, 
defined similar to the “member-funded” societies under the British Columbia 
Societies Act, to enable distributions of property in accordance with the by-laws.  

16. The CBA Section recommends that the phrase “or as otherwise permitted by this 
Act” at the end of section 34(1) be amended to clarify that it will apply to 
distributions made on dissolution, for example, pursuant to the operation of 
section 220(3)(b) of the Act. 

17. Also, the Act should be amended to expressly permit social clubs and other 
organizations to distribute surplus funds or property to their members outside 
the application of Part 14 in the case of resignation or termination of 
membership, and consideration be given to an exception specific to social clubs, 
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defined similar to the “member-funded” societies under the British Columbia 
Societies Act, to enable distributions of property in accordance with the by-laws. 

18. The CBA Section recommends that the CNCA be amended to expressly permit 
delegate voting. With that amendment, and regardless of the outcome of our 
suggestion in the section “Voting rights of non-voting members”, the Act should be 
amended to clarify that these voting rights do not apply to votes at delegate 
meetings. 

19. The CBA Section also recommends that a new section 171(2) expressly permit 
delegate voting and that section 171(2) be renumbered as section 171(3): 

Delegate voting 

171(2) The by-laws of a corporation may authorize delegate voting. If 
the by-laws so provide, they shall set out rules respecting how that 
voting is to occur. Notwithstanding section 199, the members of a class 
or group of members are not, unless the by-laws otherwise provide, 
entitled to vote separately as a class or group in a delegate voting 
system. 

Application for authorization 

171(3) … [same as current section 171(2)]. 

20. The CBA Section recommends that section 159(1) be amended to read: 

Meetings of members of a corporation shall be held at the place or by 
the means provided in the by-laws or, in the absence of such a 
provision, at a place within Canada or by the means determined by the 
directors in accordance with the Act and the by-laws. Where a meeting 
of members is held in accordance with section 159(4) or section 
159(5), the meeting will be deemed to be held at the location of the 
corporation’s registered office in Canada. 

21. The CBA Section recommends that section 162(1) be amended to read: 

The corporation shall give members entitled to vote at a meeting of 
members notice of the following details: 

(a) the date and time of the meeting, 

(b) if the meeting will be held at a physical location, the address of 
that location, and 

(c) if the meeting will be held to permit remote participation 
pursuant to section 159(4) or 159(5), the means by which members 
may participate in the meeting. 

Notice must be provided in accordance with the by-laws and the 
regulations. The provisions of the by-laws respecting the giving of 
notice shall comply with any prescribed requirements. 

22. The CBA Section recommends that the ability to use technology to facilitate 
meetings and increase engagement among members should be open to all 
corporations as a default, with corporations who wish to prohibit its use being 
able to do so by enacting a by-law. The decision as to whether a meeting will be 
wholly physical, partially virtual, or entirely virtual should be a decision for the 
board of directors. Section 159(5) should read: 



Page 32  Submission on Annual Regulatory Modernization Bill: Canada 
 Not-for-Profit Corporations Act 

 

 

Unless the by-laws otherwise provide, the directors of a corporation 
may call a meeting of members to be held, in accordance with the by-
laws and regulations, if any, entirely by means of a telephonic, an 
electronic or other communication facility that permits all participants 
to communicate adequately with each other during the meeting. 

23. The CBA Section recommends adding language to section 165 that clearly 
authorizes a corporation to conduct, at the board’s discretion, a vote of members 
at any time, and not necessarily in connection with a meeting of members. For 
example, a new section might read: 

Unless the by-laws otherwise provide, the directors of a corporation 
may determine to conduct a vote of the voting members at any time, 
and that vote may be held, in accordance with the regulations, if any, by 
means of a mail-in ballot or electronic voting. 

24. The CBA Section recommends that CNCR sections 71(1)(b) and 71(2)(b) be 
amended to read:  

(b) permits tallied votes to be presented without it being possible for 
any member of the corporation to identify how each member or group 
of members voted. 

25. The CBA Section recommends amending section 165 to clearly authorize a 
corporation to conduct, at the board’s discretion, a vote of members at any time, 
and not necessarily in connection with a meeting of members. The new section 
might read: 

Unless the by-laws otherwise provide, the directors of a corporation 
may determine to conduct a vote of the voting members at any time, 
and that vote may be held, in accordance with the regulations, if any, by 
means of a mailed-in ballot or electronic voting. 

26. The CBA Section recommends deleting this requirement. In the alternative, we 
recommend the ONCA version for “public benefit corporations” (similar to 
soliciting corporations):  

Not more than one-third of the directors of a public benefit corporation 
may be employees of the corporation or of any of its affiliates (ONCA, 
section23(3)). 

27. The CBA Section recommends that section 148(3) be deleted from the CNCA. 
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