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a8z - 9

goypr :

AT AR TLITULA FATAR] FSATATAE T BBl AT [TeRTAT ATHI
quelE BFanfe 3 | 9fear T S0 IaATRIATHT aR TTiEUeT e oird =,
FIAAH! AT T AT ATTFREBT ATNT AqcAGTAT ATHET AT TAT | T grgel
AT TR ged i IAYhIdTe] He Se9d Afaerd quTaThd IToe
qARIEAT, TS e TEHT GHTARTAT ¥ FET AhATiTeh TOTeTehl TATIHT TeehT
B | A1 Ievaes AfFaTHT AL T Ueh A0 a¥ AATaITF TTrHATIH
9T f@URl B | aFF FUA AR TLNIGUES PASTT qR TR
TEHTIHT [=HTT G T AR AfThad FART T AT 7T (e faseeare
HHIT AT TRTg WiGdTd THHD T g LTl (i fahiiveres qar
T G |

e faTer gfFamar o o deaeE S U ST a7 sk ar
TOMTATLTAET TRIHT TR AT ARATEE Tl Flewdls Ferdl AT+
LT T TS SR URTITTTTART HeA TR (qTTATS FHTST T AT T feaTa
ST FATA, BARA T [ARINE® TR ARTH B | AT IHATR I¢9T HA:
Gfaer AT YERATHT A9 IR TR R0 AeeEdl g—grad
AT, THETIRT TIACTAT AATE AgTeieh T WfATerer TETHT SR IRTGT 4T
IYTHIET FBATAAATAEE D] ¥R Hebeld T Taehl (44T |

qUT S TTTULTHR! TATART FEINT [ARIITE®RT AT AATTHT GEHA
JUITATHT TR, SATCHIUeRT ATeTehTR, oqg@eh ¥ ATMGaral /SIS qaT Ha=iTest
AP, AT Hifer ARl THTLNEI T FiqeTT AR B IRaTH



FETHT AT 9T [qTaess! gAre MU far | /iy Sfefaa fawaesar w9
JAIT Ag T FGHEA 9%, BHEW Flehl T dh AT, B RATA T FTF
ATTPIRT, HHR FHT T HERTS qr@ee, AT ITEeh FUT ¥ aterdm SUH, TAeersy
HRGAT T THAT HETs, STAREHWT 2SS T RIS [oF], UHTT MRT T FiaT FHT
TAT TIZBIT FATAT T QM AgeATs JreAr@d [TUTEEHT AT TAR T
STFART fegUal (93T | ITh A= aadrs TCATSIH TR AT THhTd Hehelh]
AT g5 FRUTAT TR G9TehT qoad (b STHT qealfverd &rfehl FRTReh qHTeT ¥
A AT UF BATATAAREAE GRIHYT Febeld TRUHT 9T |

T g5 =ROTHT G¥hTdee Gebald &l A T T Frafead favagsar
Y q¢ T SeEdl FAaares GedRll TRTE FeaesE ae= T |
Ih UPRATAT IR ST 00 FFEAEEE YT TERT AT | g
TR BIAAT T T [qUelad AFAT AT TUHN 4% Gi= [q0TAy g
I T AN AT GhTa Gelehe TRI A=A [qhTReTewdrs
ARHATSI T AR FATS T T AJEH AT HHARES AT AT |
Ih FHTAHHA] SANRHT 6% AT ANRE FHIS T W AJcadl Alchess
JE AN 9 | IfedAfagd g FEAHRTAT AT TR TR ALTE,
FHEeId SR JUTA, WeTdad, HUTee] qIT dade®ed AN faq JUal
[T | AT T WEA qdc Ud AR FHTSTR AT ATITSTAT TR
AT o SABHT ATARITS AR U [aeeeet deaTehdiehl EIHT T
[T 92T | T AEES ¥ T Adcd Td AR FHSERT FHETT

FARA T TEITHTT TRUH HhTaeEdls [aeaee ATH AT TTTH FHT
TR qRHTSIAtEd UeT T TUHT T |

T T AUHT ATAATHIAEEATS AATH I [T+ &TaTd JTeq HUehT
FRTaEEdTs AR 14T [qwTReTe® qar 91 Afrachies Srar Ardqw ed
gfc warears fwar feguer foar | Sfaare aumrwa g At afeamr
FAAATAA SR G—F=d "Aqcaardl qfHe A T4 fasesd TR 9w
ATAATAIAAT; AGATTHT TR T GAS T AEANIE T G ST
AT SR TTIAUTHR! AT TATS e TR AT [IFEeehl [qRIT T SARAS




YT qUHT GERTAEEATE AU AR TITGUITTERT 30 A FIAFMUT TSHET Y40
ST HTAAEHAT FEHI TRTS q fae Aftaa Aeienr ATATST T4 (qoTieerase
ATHT T FHHTAEE bl AT | T e FHTTEER ATIRHT SR REE
QIRETS 7RI 9Tl R U U= 53 ad dR Tehlg JAT A ard
ATchewddel THIET T THRTAH! AN T35 T G¥hldeedls THd THTILT T
faRTiveeEars Afad &9 [gUH g | I FRiieT T&asd dreaadrdies a9l
qrafedd FeaaTaTs (I F{F SUAe TRISH ¥ Aqem qorars qated
RIS FETIAT TATS AT IRTHT T | AT JEqT (TRIRTEwehl AT T 9
qhTa ITAS RIS FATTR I I el AT U |

TETEHHT FHHAT T [EIHAT I TRUH [ARIReTEs faseed &dqd T
FIATAF AR E AAEEHTR, HAT: ARINGT BT, AT IR HqaTT qoT
GITh ACHY T EATAAAH] (AT AUHT AR ATIRAT TR TR S |
HTT famIEeTe® ANGAEAHT TEEH AR TAT TATART TR AT
&7 TRTHT T |




affg - 2
AGTAHT AR =T AXTIT

% qEE™

N

TR ATAATIAR] ASHIS T Tad hraldhd ATl [THTF [T T gl
5 TEATE ST AThel A oo T FIAHNT THATTF T TATIATET
AT HABF! [ARAHT GEATNTAT STATSH HEAATR ATALHAT HUh HELH 0
TRIEHT AUHT AT YT qAT I SIAIqh TAgeb] TEAITAT GHI TSThT
fower Gfgemrar wafed RURT B | ARAIHT  Fed 9w AERIATHT AT
QAT T e AT FUARTSA D] FATAHT A healeba (93T |

e MM FRIATR! qagarars Il LT FITar, 053 H gRT 935
AR AT T8 ATR! TG BT AT GhTa &7 U Ioaeig
U qTeg, |

FTCHT TEHTT HARRN G | T TaTH  FITTTH AT T G FHT
T FEAATRT AT AT G HAT qTcAe® &b &b g 2 AdATg HAL qealrd
T U AT TFeg T GEhTaes Iqd TRUH B |

w el Tou At Sgilsaer  sAwd

Q. IO I3 AIASID! SIGENRUT

FH AT T bralT IR T AT IR TR 5 AT AT SR
Frree (HIO TR Iy Afchars faig= rHrHT aRTTer T | F6a T
TRAATET il AR GTF TR AT STrehelTs ATHTeRd LT AeTeTg
T3, T AT TERA ANREET ATME FRIERAT F ISSH a3+




ATETAT ITI GaT STAATHT TIET TRIBRF [FUIeEHT JaT Juaed TS

o ~

T g | FiaaTer=aiId TITIAT g [ ASTemelr=ehl AT qeeee

c

T AT TIT BT GIRREER] TG GHgellg o HAd: 9 T

AT A, | )

Where (1963) T AR WEHATE STl A& ATLRIT &1 el I ehel’s
T X g AXBRBT e FATSTH ¥ A GIHTAT e T (a1 1w |
Sfeaafagd FFUROTATS =TT T Fridrich (1963) Swa@, W8T 9 =T
el ASTATCTF THITAATE TR TR &7 | 79 GORarT fafae oo
AT AT ATAYTF FITHT AT FoaATATHT AT ATAYTE I e (AT
&g ¥ SIeEd el I UHEE FHETEER] THEwh FHTET T,
Arites Afq aars a1 Ao gbRar arfesd T GEhrdHT g RN SYRiaT
TRTHT &7 | TqATs A% ATl < Tamuna (1998) A<M “TYFaTs
bl FXPRP! Tl LT &Y &1 S@l dgelaiadl a1 Hrepidae [dieqear
Afeder 77 fafae fafagarer arfeed fcherl TTHT ASTHITdH FTSTET®]
9Tk AT HH HAAdATs [ard ASTAT [FATT T |

TSI ATHh AT AN AP AMfehears A5 9T g YIHR TR §5 A8h
TERAT [T T IST F=ATAT T GUTedledls Qe 9T =T
A3 | T TS AREATHT AR BRI, <ATMae qar faentaen
AIaT AMichelTs ATSHIS TMere; T TP FoaTeAd T (HF=A0T 91y TeeqeteTerT
ATIRHT TR, | F9TeT ASTbIT Tk HRATHT 2 AT faTei T gl
TR Z75 | T FETCHE AT FAATEee T TEAT « =TT T8
93+ AT T8hl G |

ool Jelcdidd JIdol

T FEEAAT T TG @ HABH! AT (Gl TR, TAACATH] ATHR
AT T GEATERTeRT (ARl [TERYT I 7HE I Feohebl ATR [ART AT
feaior T faw &1 | aWad & @R B AT S STl SAl ATHRE
STAEEIT ¥ -ZeATehl AUkl He[ohHT FHT ST AR T3 H FHT ATRR




U HAF sifcotad ToT ARTITHT FE F=AT A8 ST | FEAATHT
ATALHAT FHIrgd HAFH Tahl STAATEED AHANAS ATedcd, i,
qierdep, AT AT Tetaw fF ATt feafaer afq famor T faue
il

T b ST, SEATIe qT Seai<ehicqe Teieh &l | Tt el i i,
(domination) & | T™T THAT ATI el WHT ST, ATHT T FeEBiaer
AABHT AT FETT U5 AT S, AT, &H ¥ AEBieT oTaAresrararg

N

U Tee TYeT faaeTar F HH GREAId® Heoh S 9T 2 |

A AiedT, Id, SATMCATT AT, Ferdl, Icdited, Ut ¥ Aaded®
<ifeR, QIeBicTep, AT T ST HIHTE 37w e Aol JHTALT T AT
FATIA FHT WEAHled AsTehl TAFTDAAT T I Jfgws; |

AR AT AT TR, faiera SraaTeerT (ARehR), T ~ATIITAHT,
T, STAETHT AT ¥ THET 36T g7 T 9 | redr quraefa
BT TEAA-HEHT-AEEATH AT TERNT J el [ Fef
&, a9 ¥ FHETIH! HIAN A% IAriercde! R=radr THae g STec]
T | FHEL AbdAd | die=eel |ed, Fiaridtaeadl J=rad,
ARSI U THIA I6 ¥ ATHied FOTET Y& T TR, |
Jefer ATTeTdT FMATT T BISARS

3T g FHRs | AP &I FUI G FTasiiah e, a& a9l
JqTEEd AHeTh ATRHT HUH! [FTaedr T ThHT RISITHT ATIRHAT 9T
e [l TEehl TBRET EIAT (HElied Mg | TFTAT I&q q9T Jardrs

AT, & (TS) TAT T (FHIA) TEHT (IS T ATSARTehl
AT FHTALT T, | 3Pl FTHT AT AT SATT qLTb ITHN TLT &7




(edius) T SAATATE T daAR 427 | Il SHIHRAATS ATdH
FTepTRIeRT FRTEEHT e IRTSHERT AT IR g T+ THT Iealed 6 |

AT, ST, AN T Jedla THTH ATARAT I [FAT 77 afd
IEHT Fa¥ T AAHT FHaLehl AIRAT fagwg | 74dr el sy faafved g,
AR TIT AIER(AEF ATAR b, AGHAD! [HIHITAT AT ATEIRAT Ied=
g TATAAT U ALt AT ATARAT FE T fqga |

TR TIT FATEE THT fabIdes § T TEGF T gal g,
agAIRIh qIT TG HAHHT FUIT AAATATS Irad A, | ATHT
Tityep AT ST SATERAT ATHT Aehicder FTeT HITRT TE=THT Graar g gal
TATE T T FAATHN HA TR TAHT I1 SR T | Arativer
AT i T T F I g §aT AAMEaT SAAG@ITRT Fraleh ol T
TERISRRYT U FH §a Mg, | IIEE AT A T FEARTaTS AT gt
gaT S EEH ATHiEd T AU g Ui g afaws, | aaeT FHe T
AT e faehraars dar TaTees |

T T AEAHT Bl ASHIAeh eeqadard SAarars GRal THa
e | fopav ST 3750 WREATHT TS AT TAATATS AT [GgTehT
TG | AT AT rells E¥qerd THdaa Aeqdan] JHd feg ga
AAHTFeED AT ATTFRH TH AR JATT g7 Fs; | o
STHAEE AT (hon-domination), Ik TAT HadE%d ATHdlg
& =T AR Tdeadiasedl TH AR JTHRT 19 913 &7 |

G AT GraAifHehdT, AfTer, Jradrae T fearerer arvher Te
SIS ATTHAH AR ABIHI TRTIH, Tge TEhicTeh T TG ATHTNSh
AAHATS TehaTel GAAT A, TAAYT Gl Aqcd fqebra T, I ¥
R] SRTERT [T T T AT grgebl QA0 Tieeprare FHE T
TEANT T TP TUT FFAT 7T T AT AR ETAT T2 SR, |




v e TSl e, €TEel, st e Tgre

Q.

oA I Do IAIDRDIET QARBDT SiShis I HoaIATE

TG (AHTOTRT ST e SATeh-ATHINSE TR 7 &7 | FIIawT T5qh
ATALITHIHT (AT AT STa (HATEehT FATH AP FREE T ATH
HifeTeh TATRE, TTHENTAT YTehicer T AT e Taw | QT 6T ATHINE,
I, Ak T HATGSHe Uheqal qiq ATG9qF & &1 | Todeh
TFERAAT YeATel G9TehT THI ATk, ISAAicieh, ATHITS qaT AThicT
AR qAEHAT &1 99 UG AT WA AT 5T FSATAT R
TR elTe fasiTh TRI v T I AT ATSHIS TR 5T FoaTeAd I 1T af |
HT-ATRAT ATHEIE fatersaar, drifas feafd ¥ qresfaes draaraeeser o
qRETAART ATRT T UMl AT g aMava; | AT Ueh TRl Tiaagal ¥
GHRENH] ATHA 4Gl qie 2l |

Y ST FIHATH] T TET Hal HEcd 0l THATEE T [EgTeigeehl seHT
== T =i g

() T~ ITSUEE Tk gaT ATh BIHT AT b TSR, (a7, & Aia
(comming together) TEI TX=AT Aieddl HAF o735 | GIh T
AT, &G TAT JAAAT SUTETeh] T TR THATEE g | USd q91f
urag fafayg fq, TAldeTars A g7g T THIT Icd~ AThT
T I T qATHT TS Tebdlelg AT g @raaar fed
EATITATS WITATHT AT FETHeRAT a7 Ueb SISHT ARaTeT (holding
together) FH TXEAAT A, | FATHST, AleolIH AS THHT THAEE
g | 791 holding together T g1 ST=AITAe! FHI AT FI=ATHT
FENRIERCIEC

(@) F9 ITHAT ANSTHN [ATH~ JIUER T rbldrd adarades qadl
ATIPRET T BIHT [haMT T IS TG AT [Afae qeeewmar
fererTereRt ATiT yfq=aear TR7 3ATie age JUIeliaTs 39 FercHes JorreT



v | IRT TFRN U AHAT &7 | gF FUTHS JOeAreh! fadera
GEHR HUTCHBATHT TTRI TS Fral FhaHT SIS (99w | THTRTR
THAT AFARA Taeg | FATAA G Faehrel FEUT FATHT ATIH
oTfch ATSHhIg I ATAYTF I |

ST 39THT ST, AT, difHe a7 Fiehae THEewdls SHla® quq
TG THEATH TRIEHT ITS a7 IAeehl Udeldsd TAGTH Il
fa afrrg &l J9AT MEUSH EH WA AUASH Hibe |
[E SRS, FTHEl, & MG AT TN U FIEAAT Ll B |
FFH! fqUdd S ITHT TGS TAT TgARI Ak THEE® Gl X
feviTeeer UfeTied TEUees SEUHT S a1 Tdee SRR TEH B
AT S9THT GI6d FUT YOSl (corporate federation) &7 ST
T & |

S 9THT HETcHS el Uhlgaedls [aaTdaHTd THTT Jrreed
IS TRUHT g7 X ATIBR TAT Hae® I T Yrdewdls axTar
g9, AGATs TH FEI JOTeAT g | ] Qo AT a9
JTeie%echl THI7 TTH G ¥ [+ T hieh [FITHeE ATHRes
ITHART e 9 TqATs TTHE FUI JUTed] A=, | ST
FAFEEA T ARAHT STFHBTHR TIT [FipHe 3% redel Feal aal
AP TANT T GaT AT AFTHA FET JOTAT &l | TIIAHT FHH T
JUITCATS AR Tichebl SIS AU 1w | AT ATATGR] TAHT UMl
&S el el ATTPR T T AT IRaw TeFg, |

T JOTHT ST, S1fre, enfHes qoT AIehias THee® THSTSHT TuT
ET SUEHHT AT HEU AAAT AAATTHT IEw; | THHT (a0 [T
9T HAT: UId AT T grg, A ST & FH G
AT g, | AT g el FEE gorredT fAemguenr fafad dremeerdn
AR, YTfepedT ATe SETHT AT TRURT G, | A9rerdr qfq fataa
T UTelr ITIh g 2@, |




Q. QURHD! Sishis I SEhisdHl RIGIAsS

Heald TXHIR T YA ATichebl AShie ATHAT (enurmerated) ¥ AT
(residuary) 1 fagra s@ify ™ TReg | Rl AISHISH FHHA]
AIEATH §5 SISHT ANTETH &75 | 39 TXPREEATH SThells T &qHT
favaeh T Afh aiehie TRUSRT daqrers Afveah dighie v v
AT o1k Toh TPRA Al TRFRATS fohald TR fad ¥ ATl et
AfrepE® ATRHAT 7 Ted fagr ot afgwhigH wanTe Rigr afws | @
fgT= A= e TSl rrells ATPR fher TRiG aiehl Al
(raferse ARTPR) ATHAT AT ATHA TANT T T=AT G greg A b
TSy (M= Al fag el ATger (FafiTe AfgeR) ATRAT Tl
YA T Y=l 9 qrgeeg | afeel THAT AR, fEesReans T 9 5anT
TR B, AT QT TR YAWT YT B | TITAHT ATITereh faRTsadr, |,
FRI FIHRHT @ THAT ATATIA IUIH & I, |

3. Dog IIDR I Ulod &g snfas Jiad) diswis I B

feargTeea: SRt afed AR = T & &7 Wel &l Faveedl & | )
I ITARTHT IITIEE ¥ ATIhdq IUANTHR! ATNT (90, FaT T qiiarere
i ATHILT TS TS | el 9T AATS T (TEHATET JTUeRT b AR T TG0
TATIA FTEHATRI AT AAEER AT GAcATs TAT DIl ATl I
g1 QU Gladls GHANE [qaRurel AEaeaebdl qee | THBl AN
JeTe® AA3uaed 9 &8 Al ATaedd g7 | THAHT Haad Ades
7% ¥ GILTHT AT ARTHRIOTT 9f a1 I | T T Beged AT T
THEIf 9 &g (Hebrdes T 1 @9 GeddR &l drald F=alid
IMT 9 IFH I JSEwdls A ¥ HUH &IHT (G- Tae g
Qe |

TITRT TIAT J&9T T Ah] Y9, UIAT WA T ehl sleehl AFHAT 823
FHT Brsebl (9 AT SIS, | AR ATRT g dlT AL FISTAT AT,




iftay farehra fvea, < AT AT, eald oich, TATAT I HeATAd ST
fTeprae® gisd | TUMd Jaeesdl 9 ATHI T ATded  Trredl
STAHT, o STEAT HXEEH] aeTgee AT-ATH! fafiree Hiqes dR] T e
TGS, | TR AXPREE ATRAT ATl (TR TF qME YEATs AT
TEITERd] AT T TS | T ITATg ATHI TRl ATMNE 31T
fara=or qIeirer SaeTiaesT FHTHT I T 9T 9 G TaeT g9ae |
farEEds ATl & T Ghadd 6 T @d TH oAl 9ad
TIEE | TG @I IeeTeedls AN ST ATRAT At (T, o
geTrad, faere [AH0T, F¥0ar GRE0, AT—3ATHI &Il Jehiad el
afe=Te s, qded o e AfgPR g, |

8. plojer Junch

T FRAATAIT IR A (penal policy) el = fafae 1 o
T3 | THE HITAT AT GIEET BISTETET FI, BISTarer Frafafs #,
AT BIAA, AT BAET BT T AMSA BIATHT TehETehl (uniform)
FTA JUTAT TTATST STITH B SN, | T AFIROTATAR Ferel = ATH
HTETel GiedT T St "igar, IamT SiedT T JaTT S Sedr T arred
TledT SIS T HAFAR § AR TIT &76 | TR AT TG 9T FIee
i el & FATUR AR T v, | T ST i Feafvere YTt Tehrgers
FafTSEdT ¥ ATATAFATHAAR AT RISETE T FATHT BT TATE AR T JTef
A & T, | Il AT-ATHT SATHIHT ART g AT BT, FaTr
FIT Ferel ANGTATR TXET TRISTAIT ¥ FATAT I IeThT HALATTHT TaT FATS
T g | JEAad HE FEATARNIA Uehel I YUy Uh THE
HETH BIHT HFR I 3w |

Y. IO ATdSDT MR

ETHT S9THT 993 T ST, ¥ e, R HINTHTHT T Q0 FaT difHes THET
e G | AT I THEEEH! ATRT AeHfe T ATaATcHe Tl HIIH g T g




ARG FEAAT T AMfde® o AR (=01 T TR FEg S 98 T
U | S, SO a9r it Wi WA 4T Addrs Gerad T
ey, Tl ATGATHT STASIITEeeh] HIFIAT Taehl qTeeg | ST Ie=ne =
T g T [STecATgeehl TS T & a7 YIaTTeh SeMMHAH Thleatadhl
& T b T &5 | TR THHT AT ARSI THHRER], TIHE T
Fedfeaed a9 ITd ATEATF grg | WUF LRl AT & IS
e AR HITEATE FaT [TdT ga |

TTAH] ATHA -SRI TF SAeals aal Fal [[9g S a1 Al
ATIRAT AH AU TN FIAAT (AH T el dEg, | agaaid ¥
JEATH @ET FUI TEAT I AU g7 STw, | AT, Fiehidqs Td
ST fg=ITe A g TR Teblehd TR ATV T HATH] FH
STE® qdT UhlGe® (MU0 9 Aldhrs | AT a7 JUT THEeoa!
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Chapter - 111

| ndependence and
Accountability of the Judiciary:
Prospects for the New Congtitution

Under standing I ndependence of the Judiciary

Conceptual Background

Independence of the Judiciary isapolitical concept developed inthe aftermath of the
monarchical systemsaround theworld. Manistique and Blackstonelaid down the
foundation of separation of power and independenceof thejudiciary. However, despite
itsdeve opmentinthe UK, reflection of theindependenceof thejudiciary in condtitutions
could be seen more in the American Constitution. In the Socialist States, the
independence of thejudiciary isnot acore concept of the State, rather it flowsfrom
the principle of Unity of State Organs where every organ of the State servesthe
proletariat'scommand. However, the post communist Statesand the Socialist parties,
inSouthAsia, formaly believe, independenceof thejudiciary isan essentiad meansfor
ademocratic state.

Attheinternationa level, except for afew Articlesin humanrightstreatiesrelated to
fair trials, thereexistsno hard law to governtheindependence of thejudiciary. Thus,
there is avacuum in the international law, to be filled up by atreaty law on the
independenceof thejudiciary.

Meaning of Independence of the Judiciary

Thevery concept of independence of thejudiciary comesfrom thebasic principlesof
theruleof law, in particular, the principle of separation of state power. TheUN Basic

Howard, A.E. Dick 'Judicial Independencein Post-Communist Central and Eastern Europe' Judicia
IndependenceintheAge of Democracy, Critical Perspectivesfrom Around the World, Edited by
Peter H. Russell and David M. O'Brien, 2001, Virginia, pp 89-105



Principleson the Independence of Judiciary (herein after, the UN Basic Principl e)2
statesthat thejudiciary hasto beindependent of the other branches of government,
namely the executive and parliament, which likeall other stateinstitutions, havethe
duty to respect and abide by thejudgmentsand decisionsof thejudici ary.3 Indeed, the
purpose of the separation of power isto guarantee the independence of judgesA.
Individual independence of the judgesisimportant in the matter of afair trial. In
particular, thejudges of the courts should only bethe officersof the courtsand they
should not beunder the hierarchy of the Government. And aso, judicial independence
isthedoctrinethat decisionsof thejudiciary should beimpartia and not subject to
influencefromthe other branchesof government or from privateor political interests.
The UN Basic Principles State that "judiciary shall decides matters before them
impartialy, onthebas sof factsand in accordancewith thelaw, without any restrictions,
improper influences, inducements, pressures, threatsor interferences, direct or indirect,
from any quartersor for any reason’””.

Theother important € ement congtitutesfinancia independence and autonomy of the
judiciary for mobilization of resources. The State should provide adequate resources
to enablethejudiciary to properly performitsfuncti ons.” Itisessential that judgesbe
provided with the resources necessary to enablethemto performtheir functi ons.”
Therefore, whiletalking about judicia independence, one should consider thefact that
therearetwotypesof judicia independence: ingtitutiona independence, which mean
thejudicia branchisindependent from the executive and legid ative branches; and,
individual independence, whichisbased on theideathat judges should be ableto
decide cases solely based on the law and facts, without influence of other concerns
such aspolitical figure, mediaetc. and also without fearing penaty intheir judicial
caresy.

United Nations Basic Principles on the Independence of the Judiciary, adopted by the Seventh
United Nations Congress on the Prevention of Crime and the Treatment of Offenders held at
Milan from 26 August to 6 September 1985 and endorsed by General Assembly resolutions 40/32

of 29 November 1985 and 40/146 of 13 December 1985. Hereinafter, UN Basic Principles.
Rule 1, UN Basic Principles on the Independence of Judiciary, 1985.

Constitutional Court Case (Aguirre Roca, Rey Terry and Revoredo Marsano v. Peru), IACtHR
judgment on 31 January 2001, Series C No. 55, para. 73 and 75.

Principle 2, UN Basic Principleson | ndependence of the Judiciary, 1985.
Ibid Principle 7.
Beljing Statement of Principles of the Independence of the Judiciary inthe LAWASIA Region,1995.



3. Judicial Independence and Human Rights Protection

The1948 Universal Declaration of Human RightsinitsArticle 10 satesthat everyone
iIsequally entitled to afair and public hearing by an independent and impartial
tribunal, inthe determination of hisrightsand obligationsand of any crimina charge
againgt him. Similarly anumber of other articlesinthe Declaration d so emphasizethe
importanceof judicid independencein human rights protection, such asequdity before
thelaw and equd protection of thelaw, theright to an effectiveremedy etc. Article 14
of theInternational Covenant on Civil and Political Rights (ICCPR) explicitly states
that "all personsshall beequa beforethe courtsand tribunds. Inthe determination of
any crimina chargeagaing him, or of hisrightsand obligationsinasuit a law, everyone
shall be entitled to afair and public hearing by a competent, independent and
impartial tribunal established by law." Through anumber of other international human
rightsingtrumentstheinternational community hasacknowledged theimportance of
judicia independencein protecting human rights. There have been ample documents
on judicial independence developed at the international level. Some of the key
documentsareasfollows:

I.  The United Nations Basic Principles on the Independence of the Judiciary
(hereafter called Basic Principles), endorsed by General Assembly in 1985;

ii. The Syracuse Draft Principle on Independence of the Judiciary which was
prepared by aCommittee of Juristsand the International Commission of Jurists
at Syracuse, Sicily on 25th —29th May, 1981;

iii. Thelnternational Bar Association Minimum Standardsof Judicia Independence
(1982)(8) (heresfter called IBA Standards);

iv. Singhvi Draft Universal Declaration of Justice (1989);

V. TheUniversa Charter of the Judge by the International Association of Judges
(1999)(10) (hereafter called Charter of the Judge);

vi. Beljing Statement of Principles of the Independence of the Judiciary (1995)
(heresfter called Beijing Principles).

B. Independence of the Judiciary,
International Law and Principles

Thereisan unavoidablerelationship between thejudiciary and other political branchesof
aState. Independence, inthissense, refersto specific arrangementsthat prevent thepolitical



forcesfrom becoming themain determinantsof judicid behavior. Theingtitutiona protection
approach emphasizestheroleof ingtitutional ruleson maintaining judicial independence.
Ingtitutiond rulesrefer to any arangement that protect thejudiciary frompoliticians extralega
interventions. Individual or decisional independence on the other hand, refersto the
impartidity of judicia decisons. Judiciary, inthissense, refersto theresultsof acourt. The
decisonsmadeinacourt should befreefrom extraegd interventionsuponjudgesingiving
judgment inaparticular case. If theresultsare affected by political, social, or economic
positionsof partiesinvolved, the decisiond independence of thecourtisviolated. Individua
independenceisalso regarded asinternal independence, which meansthat judgesmust be
independent of their col Ieagu&s8

Thecorefunction of thejudiciary istoimpart justiceindependently and impartialy. The
UN Basic Principlesprovidethat, "theindependence of thejudiciary shall be guaranteed
by the State and enshrined in the Constitution or thelaw of the country. It istheduty of all
governmental and other institutions to respect and observe the independence of the
judiciary™. The Council of Europe has specified that "the executive and legidative powers
should ensurethat judges areindependent and that stepsare not taken which could endanger
theindependence of judges’ 2 The Beijing Principlesstipul ate that thejudiciary should
decide mattersbeforeit in accordancewith itsimpartia assessment of thefactsandits
understanding of thelaw without improper influences, direct or indirect, fromany source.”

Thefollowingsarethe main determining factorsintheindependenceof judiciary recognized
by international community.

1. Appointment of Judges

Judges must be appointed through strict criteriaand in atransparent manner. The
selection criteriamust be based on merit considering the candidates professional
qualifications, experienceand personad integrity. At theinternationd level, thereare
certain criteriadevel oped for the gppoi ntment of judges, but thereisnointernational
norm that determines the mechanism for the appointment of judges. Hence, any
mechanism for the appointment of judgesiswithin theindividual discretion of the
State, based on criteriaagreed tointernally.

8 Bangalore Principles on Judicial Conducts 2002.

®  Council of Europe, Recommendation No. R (94) 12 of the Committee of Ministers to Member
Sates on the Independence, Efficiency and Role of Judges, 13 October 1994, Principle 2 (b).

1 Beijing Statement of Principles of the Independence of the Judiciary in theL AWASIA Region,
adopted by the Chief Justices of the LAWASIA region and other judges from Asia and the
Pacificin 1995 and adopted by the LAWASIA Council in 2001, operative para. 3.a.



The UN Basic Principles states that persons selected for judicial office shall be
individua sof integrity and ability with appropriatetraining or qudificationsin law.
There is no clear international agreement how judges shall be appointed, but
international normssuggest that there must be a separate body from the Executive
and L egidaturefor the appointment of | udges11 TheUniversal Charter of theJudge
emphasizes" objectiveand trangparent” criteria, whilethe Beljing Principlesconsider
competence, integrity and independence asthekey criteriafor judicial officials. In
some countries, eection of judges by popular voteisa so practiced. However, there
arerecommendationsthat the selection of judgeson thebasisof meritisappropriate
asthedection may contributeto partidity intheddivery of j udgments12

Theprocedure of judicial appointment playsacrucial rolein ensuring anindependent
judiciary. Therearetwo componentsrel ating to the gppoi ntment/ selectionissue: first, the
qudificationgd/criteriaand second, the procedure of nomination and gppoi ntment.

a. Criteria

Clear appointment criteriaprovide better protection of thejudges. Itisnaturd
that if judgeshaveahigher level of professionalism, thelesschancethereisto
havejudgesappointed for politica and other effiliations. Professona competence
requiresacandidateto haveacertain period of working experienceinthelega
fieldand acertainlevel of lega education.

b. Procedure

The nomination and appointment procedureisequally important ascriteriain
judicial independence. A sound process of nomination and selectioninjudicia
appointmentswoul d select the best candidates and minimize political and other
interference. A merit-based judicia appointment hasbeenwidely recognized as
the best approach. M ost countries attempt toinvol ve representativesfrom both
thejudiciary and non+judicid ingtitutionssuch aslegd professons, judicid councils
or selection committeesto bal ance theindependence and accountability of the
judiciary. Thelnterim Congtitution of Nepa , 2007 satesthat the Judicial Council
will conduct awritten and ora examinationfor the post of District Judge.l?’ The

11

12

13

Article9, Universal Charter of Judges, 1999 Para13-17, Beijing Statements of Principles, 1995
Para13, European Charter onthe statutefor judges, 1998 Principlell.1,Latimer House Guidelines,
1998,

Concluding Observation of the Human Rights Committee on the United States of America, UN
document CCPR/C/79/Add.50/40, paras 266-304 and 301.

See, Art. 109 (4) of the Interim Constitution of Nepal, 2007.



Judicid Council, hasfivemembers, the Chief Justice, two representstheexecutive
branch of State, the Minister of Justiceand ajurist nominated by PrimeMinister.
However, the samemeritisnot required for the post of Appellate and Supreme
Court| udg&e14

2. Fundamental Freedomsof Judges

TheUN Basic Principlesstatesthat membersof thejudiciary arelike other citizens
entitledtofreedom of expresson, belief, association and assembly. : provided, however,
that inexercisng suchrights, judgesshdl awaysconduct themsd vesin suchamanner
asto preservethedignity of their officeand impartiality and independence of the
judiciary. The Beijing Principlessupportsthisprinciplefurther adding that judgesshdl
be free to take actions to protect their independence as may be appropriate.
Fundamenta freedomsof judgesarethe meansto protect thejudicial independence.
Mainly, freedom of association and expression are important to safeguard the
independenceof judiciary by thejudges.

3. Accountability

Judicial independenceand accountability must be balanced. Independenceof thejudiciary
may be used asashield to conced possible unethical behavior of judges. Hence, codes of
conduct are devised to combat such behavior. Thejudiciary needsto be seen asaservice
tothe public so that thelatter can useit with confidencethat their interestswill be served,
andinatimely manner. At theinternational level, the Bangalore Principleson Judicial
Conducts containsthe set of valuesfor the determination of judicial behavior, such as,
independence, impartidity, integrity, propriety, equaity, competenceand diligence. Outsde
of crimescommitted by ajudge, suspension or removal of judges, if at al, must only be
based on these val ues after the conduct of afair procedure. 'Judges shall be subject to
suspension or removal only for reasonsof incapacity or behavior that rendersthem unfit to
dischargetheir duti es™” Judges are accountableto the extent of deciding the casesfairly
andimpartidly. They areaccountablefor how they justify their decisions. They must not be
pendizedfor having their decisonsreversed by thehigher courts. If judgescommit crimes,
or are aleged to have behaved inappropriately, they should be subject to removal or
disciplinary measuresprovided by thelaw.

In principle, theremust be clear and predi ctable grounds and proceduresfor theremoval
of judgesfollowed by anindependent and impartial body for fair hearing. 'Decisionsin

14 Seefor detail, Art. 109 and 103 respectively.

15 Principle 19, The UN Basic Principleson the Independence of the Judiciary. See also Para 27 of
Beijing Statements of Principles.



disciplinary, suspension or removal proceedings should be subject to an independent
review."° Thereshould beaCodeof Judicial Conduct availableto guidetheethica behaviour
of judgesandto serveasgroundsfor judicia discipline.

4. Autonomy:

Thejudiciary should exerciseautonomy inorder to deliver freeand impartia judgments
in a credible manner. As a matter of fact, autonomy is a cornerstone for the
independenceof thejudiciary. Therearetwo waysof giving autonomy tothejudiciary:

a. Judicial autonomy: Theessentid eement for judicia autonomy aretheexclusive

legal authority of thejudiciary to deal with all mattersof ajudicial nature, the
exclusive authority to decide whether a matter submitted to it is under its
jurisdiction, and that thefina decisonsof thejudiciary arenot subject torevison
by any other ingtitutionsor powers. Adopting the princi ple of separation of powers
inthecondtitutionisvita to guaranteejudicial autonomy.

Financial autonomy: Variousinternational and regional principleshave been
established pointing out that thejudiciary needsadequate resourcesto discharge
itsfunctionsappropriately. The UN BasicPrinciplesestablish that it isthe duty
of a state to provide adequate resources to enable the judiciary to properly
performitsfunctions. The European Charter onthe statutefor judgesstipul ates
that the State hasthe duty of ensuring that judges havethe means necessary to
accomplishtheir tasks properly.17 TheBsijing Principlesstatethat it isessentia
that judges be provided with the resources necessary to enablethem to perform
thelr functions. The Latimer House Guidelines, acknowledgethat, "sufficient
and sustainable funding should be provided to enablethejudiciary to performits
functionsto the highest standard. Such funds, oncevoted for thejudiciary by the
legislature, should be protected from alienation or misuse. The allocation or
withholding of funding should not be used asameans of exercising improper
control over thejudici ary."18 Further, the Guidelineson a Right toa Fair Trail
in Africaestablishthat Statesshall endow judicia bodieswith adequate resources
for the performance of their functions. Thejudiciary shal be consulted regarding
the preparation of budget and itsimplementation.

16
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18

Principle 20, UN Basic Principles on the | ndependence of the Judiciary, 1985

Council of Europe, European Charter on the statute for judges, DAJDOC (98) 23,0perative
paragraph 1.6.

Latimer House Guidelines for the Commonwealth on Parliamentary Supremacy and
udiciallndependence, adopted on 19 June 1998, Guidelinell.2.



5.

Security:

Accordingtothe UN Basc Principles, theterm of officeof judges, their independence,
Security, adequate remuneration, condition of service, pensonsand theageof retirement
shall be adequately secured by law. There are two types of securities: security of
office, andfinancia security.

a. Security of offices:

i. Conditions of Tenure and Promotion: In order to maintain the
independence of judges, long-term security of tenure of judgesisamust.
Thisconcept suggestsappointing judgesfor lifeor for such afixed period of
timeasnot to endanger their independence. Judges, whether appointed or
elected, shall have guaranteed tenure until amandatory retirement age or
theexpiry of their termof office. Internationa standardsencourage permanent
appoi ntments.”* The practice of provisiona judgesiscriticized ®for their
vulnerable positionto renew their tenure compromising their independence.
Itismorelikely that short-term judgesmay be more easily influenced by
those with the power to decide the retention, and other sources, such as
politicians, media, and public opinion etc.

Therearetwo internationally acceptable methods of promotion: based on
competency or seniority. However, for both, theremust be objectivecriteria
determined by an independent body. The UN Basic Principles state that
promotion of judges should be based on objectivefactors, in particular
ability, integrity and experience. The promotion of judges should not be
used ameansto get rid of an unwanted judge. It should be careful that any
promotion system may |ead to the establishment of persona connections
and relationshipsgiving interdependent linkagesthat may beused toinfluence
judges.

il.  Grounds and process for removal: The UN Basic Principles state that
judgesshdl besubject to suspension or remova only by reason of incapacity
or behaviour that render themunfit to dischargetheir duties. Thelnternationd
Bar Association Minimum Standards of Judicial Independence (1982)
(hereafter IBA Sandards) statesthat incapacity and misbehaviour should
beinterpreted in astrict manner. Incapacity should mean any physical or
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Latimer House Guidelines. See also Paragraphs 18-20 of the Beijing Statementsof Principles.

Such criticisms comesfrom the I nter-American Commission on Human Rightsand from the
Human Rights Committee on I nter-American Countries.



mental constraintsthat makejudgesincapableof carrying out adjudication.
Thisideaprovidesonly limited grounds protecting judges against their
arbitrary removal from office during their terms. To ensurethat judgescan
act independently without fear of being removed fromanexistingjob, itis
suggested that judges should not be transferred or seconded to another
position or another court without their consent, and thetransfer procedure
must betransparent.

The Beijing Principles provide that any disciplinary measure must be
carefully examined and considered before making adecision. Inorder to
avoid misuseof disciplinary measuresfor judges, statute or codesof conduct
providing detail groundsfor judicia disciplineisrequired. Secondly, any
disciplinary process should include the process of filing complaints,
investigation and decision-making. Thisprocess must betransparent, fair
and accessible.

b. Financial Security:

As mentioned above, the UN Basic Principles provide that adequate
remunerationsfor judges shall be secured by law. Further the | BA Sandards,
statesthat judicia salariescannot be decreased during thejudges service except
asacoherent part of overall public economic measure. Judges must beensured
that they will receive enough salary to meet thebasic living standardsfor their
families, or evenfor themselves. It would help them to decide casesimpartialy
and without any biasto gain personal benefits. In fact adequate payment for
judgesisof importancefor promoting ahealthy and independent judiciary. A
high salary not only checkscorruption and bias, but isa so oneof thekey factors
inimproving thequality of justice. Itisarguablethat acountry, regardlessof its
economic condition, can afford adequate payment for itsjudiciary. Because, a
corrupt or poorly functioning judiciary might have even more expensive
consequencesthan any amount of funding agovernment might allocatefor the
judiciary.

C. TheInterim Constitution and Judicial Independence

The Chief Justice is appointed by the Prime Minister on the recommendation of the
Congtiitutiona Council. Therehasbeen criticismsthat the Condtitutional Council isexecutive
dominated” subsequently effecting the Judicial Council asthe Chief Justice appointsthe

2L ShresthaK, Nepali Judiciary: Achievementsand Challenges, National Judicial Academy Journal
Volume 1 no.1 2007, Kathmandu, p 17; The International Commission of Jurists commentary on
the Interim Constitution submitted to the Speaker of the L egislature-Parliament, 2007.



Chief Judgeandjudgesof the Courtsof Apped and District Courtson therecommendation
of the Judicial Council. Thetenure of Supreme Court judgesissixty-fiveyearsanditis
sixty-threefor thejudgesof other courts, and no clear explanationfor thisdifferentiationis
provided.

According to the congtitution therearetwo kinds of accountability. Supreme Court judges
may haveto faceimpeachment by the L egid ature-Parliament and judges other thanthe
Supreme Court are subject to inquiry, suspension and removal by the Judicial Council. In
practice, the Judicid Council has'inquired' to Supreme Court judgesfor remova through
persuasion, but there has been noimpeachment motion madeto any Supreme Court judge
and just one prosecution of ajudge of the Digtrict Court hasbeeninitiated. Thissuggests
that theexisting accountability systeminthejudiciary isnot functioning.

Thelnterim Congtitution recognizesthat judges are specidized for theddlivery of justice
and they shall not be deputed and assigned for any other work then asajudge. However,
the Government of Nepa in consultation with Judicid Council may assgnthe Chief Justice
and judgesof the Supreme Court and the Court of Appealsfor inquiry or investigation or
any work of national importance. The constitutional provision regarding reporting by
Supreme Court to the Prime Minister isal so anissue of concern.

Thejudicia power of the Supreme Court was provided inthe 1990 Condtituti on”. Simil aly,
judicial work isconsidered asaspecialized areaof work asno judges can betransferred
to non-judicia work, exceptin certain ci reumstances”.

The 1990 Constitution did not open the scope of review of adecision by another bench,
but the I nterim Condtitution has provided theauthority for onebenchto review thejudgment
of another™. Thereisaconcernthat this provision makesthisjurisdiction an appeal rather
thanreview”.

Thelnterim Congtitution has provides guaranteesthat remuneration, privilegesand other
conditionsof serviceof judges shall not be changed to their disadvantage.26 However,
despite of recent changesin the conditionsof serviceof judges, concernsstill remainfor
the adequate protection of judgesinthisrespect.

2 Article 88 of the Constitution of the Kingdom of Nepal, 1990.

% |bid.Article92.

2 Article 107(4) of the Interim Constitution of Nepal, 2007.

% Qupra, Notep 22.

% Article 104(4) and 109(7) and (8) of the Interim Constitution of Nepal, 2007.



Thelnterim Congtitution alowsfor the gppointment of judgesfrom career judges, judicial
service, law practitioners, academicsandjuri &s”’. However, thereare concernsfromthe
lega community that thejudiciary isnot representative and that the I nterim Congtitution
doesnot allow for the appointment of private lawyersand government attorneysin a
proportiona manner.

The 1990 Congtitution guaranteed that no Specia Court and Tribunal can be congtituted
for settling individual cases.” Thisprovisioniscontained in the Interim Constitution as
well, but this contradicts with the UN Basic Principles on the Independence of
Judi ciary.29

Thejudiciary lacksfunctiona autonomy while determining thejurisdiction of the courts,
sdlecting itssupport staff, framing rulesinits conduct of business, court proceduresand
execution of judgments and orders.* One of the untouched issues concerni ng the
independence of judiciary in both the 1990 Constitution and the I nterim Congtitutionisthe
financia independenceof judiciary. Thisiscontrary tointernationa principleswhich are
clear that financia independenceisamust for anindependent judiciary.

D. Conclusion

Thelnterim Constitution haslaid downtheprovisonthat al justicerelated issuesshdl be
exercised by thejudiciary, and that thejudiciary shall beindependent. But, thewords
‘impartid’ and'competent' asstated inthel CCPR arenot included. Thecondtitution provides
the structure of the courts, but allows scopeto establish special typesof courts, judicial
institutions and tribunals for specia types of cases. The constitution allows for the
gppointment of additiona Supreme Court for fixed periodsof time. Thereisawd | established
principlethat there must be only judgeswith permanent positions. Other componentssuch
asfinancial security, security of office, andjudicial and financial autonomy are also not
satisfactory in Nepal.

27 Article 103(3) of the Interim Constitution of Nepal, 2007.

% Article 85 of the Constitution of the Kingdom of Nepal, 1990.

% Principle5 of the UN Basic Principleson the Independence of the Judiciary, 1985.
%0 SeeSupraDr. Bhattrai p31.



Judicial independenceiskey tojudicia accountability and, thereby, establishing public
confidenceinthejudiciary. Accountability isaso crucid infighting judicia corruptionand
to enhancethequality of thejudicia services. Judicia independence and accountability
should beba anced. Only independent judiciary can end impunity and establish therule of
law in acountry where human rights are respected.



Chapter - IV

Fighting Corruption in the
Justice System

A. Introduction

Corruption underminestheingtitutionsand val uesof democracy, ethical values, sustainable
development and therule of law." It deniescitizens accesstojustice and the basic human
rightstoafair andimpartia trial that threatensthe stability and security of societiesand
disruptsefficiency and equity. Systemic corruption promotesan inequitable socia system.
Corruption degpenspoverty; it derail sdevel opment, including private sector devel opment;
and it destroys confidencein democracy and thelegitimacy of governments. The causes
and degreeof corruption variescounty-by-county uniquely devel oping under each country's
policies, bureaucratic traditions, political environment, and socia background. Inacritica
Stuation of socid, politica and economic transformation, corruptionisunlikely to decrease
inashort run. The seesaw paliticsof officia anti-corruption driveshasserved to politicize
adminidrationsandthejudiciary, increasingly caling onthemtotakesdesin politica battles”

Corruptioninthejudiciary meansatotal collapse of theadministration of justice. The
Global Corruption Report on Corruptionin Judicial Systems, 2007’ containsNepal in
itscasestudy and sixteen empirica studiesof corruptionincluding thejudiciary withinthe
broader justice system encompassing judges, political powers, prosecutors, lawyersand
civil society. Thereport hasidentified seven major causesof corruptioninthejudiciary.
They are (1) undueinfluence by the executive and legislature, (2) social tolerancefor
corruption, (3) fear of retribution, (4) low saary of judicial court staff, (5) poor training
andlack of rewardsfor ethical behavior, (6) collusion among thejudgesand (7) inadequate
monitoring of judicial system.’ Thereport ismainly focused on theindependence of the

judiciary.

Thischapter aimsto find constitutional guaranteesin Nepal to combat corruptioninthe
judicid system. Indoing so, it will highlight theanatomy of judicia corruptionand identify

1 Seethe Preamble of United Nations Convention Against Corruption, 2005, (hereinafter referred
asUNCAC).

2 Global Corruption Report, 2001 published by Tl (infranote 3).
% Manandhar Narayan, 'Global Corruption Report 2007', The Kathmandu Post, 2064/2/22.



themagjor actors. Finally, with aclose observation to the multi-facet characteristics of
corruption some recommendationswill be madewith new approachesand issuesto be
incorporated in theforth coming congtitution.

B. Understanding Corruption

Generdly, corruptionisdefined asillegd actsrelated to power, officid ingtitutions, and the
civil and public service, or isdefined inrelation to the personnel and monetary gainthat is
involvedfor the corruptor.4 Thishasbeen widened defining corruption as"the act of an
officid or fiduciary personwho unlawfully andwrongfully useshisor her sationor character
to procure some benefit for himsalf or hersalf or for another person, contrary to duty and
therightsof others.”

Transparency I nternationd states, " Corruptionisthe abuse of entrusted power for private
gain. It hurts everyone whose life, livelihood or happiness depends on the integrity
of peoplein a position of authority'6

Incrimind law, thefundamenta form of corruptionisbribery. However, corruptioninthe
judicia systemismorethan just' bribery’. It isabehavior which deviatespublic officias
fromtheir formal dutiesor violatesrulesagainst the exercise of certain typesof private-
regardinginfluence. Thelawsrdatingto corruptioninNepd providethetraditiond definition
of corruption based overtly upon the periphery of bri bery.7

Inthe context of judicia corruption, it relatesto actsor omissionsthat congtitutethe use of
public authority for the private benefit of court personnel and resultsintheimproper and
unfair delivery of judicial decisions. Such actsand omissionsinclude bribery, extortion,
intimidation, influence peddling and the abuse of court proceduresfor persond gai n’The

4 Dr. Uprety Kishor, 'Regulating Public Service Behavior to Combat Corruption Select ed Approaches,
Practicesand Themes, NJA Law Journal, Volume 1, Number 1, (2007), pg. 146.

5 Seelbrahim F.I. Shihata, Corruption - A General Review with an Emphasis on the Role of the
World Bank, 15 Dick. J. Int'l L. 451, 479-82 (1997).

6 Seefor detail, www.transparency.org/about_us.

7 See Sec. 2 of the Corruption Eradication Act, 2059 that defines corruption with inference to
punishable crimes such as bribery, taking gifts, |oans, embezzlement and so on. Thisdefinitionis
followed by other Actslike Abuse of Authority Investigation Commission Act, 2048.

8 Supranote2, referred at Narayan Manandhar, "Global Corruption Report 2007" The Kathmandu
Post (2064/2/22).



definition further extendsto the broader justice system covering other Sateinstitutions
and law enforcement agenciessuch aspolice, lawyersetc. The President of Transparency
International Huguette L abelle pointsout that ‘judicial corruption underminescitizens
morale, violates their human rights, harms their job prospects and national
development and depletes the quality of governance.' Transparency International
andyzestwo mgor problemsof judicid corruption: politica interferenceto pressurejudges
for rulingsinfavor of political or economicinterests, including in corruption cases; and
petty bribery involving court personnel.

C. Corruption in the Broader Justice System

Corruptioninthejustice system hastwo facets: Oneiscorruptioninjudicia officesandthe
other iscorruptioninthe broader justice system. Comprehending corruptioninthejudicia
officesismorecomplex, asit issafeguarded by blanket 'immunities inwhichajudge uses
their judicial officefor hisor her persona benefit.

Judicial corruption destroysnot only the aggrieved party to the case, but also devastates
public respect for law and thejudiciary. Thecommon sayingin Kenya""Why hirealawyer
if you canbuy ajudge” isthegreatest |lesson welearn fromtheloss of public confidence
over theadministration of justice. Bribery not only makesjustice unaffordable, but it ruins
the capacity of thejustice system.

Asthejudiciary isregarded asthe protector of therule of law, itisavery arduoustask to
bringintolight theissuesof corruptionwithinthejustice system. Thejustice system should
be understood holitically including mgor justice stakehol ders (investigation, prosecution,
court and thebar), and therightsholders(public). Judicia corruptionisnot confinedtothe
insdeof the courts. Corrupt lawyers, prosecutors, policeand bailiffsareall inapostionto
distort the course of justice.

1. Typesof CorruptionintheJustice System

Types of corruption within thejustice system can be broadly classified into two
generd categories.

I First, internal court corruption occurswhen court officials (judgesand
support personnel) engagein procedural, substantive and/or administrative
behavioral patternsfor private benefit, such asreceiving bribesin order to
ater thelega treatment of filesor evidentiary materia, or receiving bribesto
accelerateor delay acaseor toillegally alter the order, or embezzlement of
public or private property that isin court custody.



Second, justice-sector corruption, wheretheinteraction between the courts
and other justice-sector ingtitutions explainsthe occurrence of corruption.
Thistypeof corruption can asoinvolve politically motivated court rulings
and/or undue changes of venue wherejudges, police and prosecutorsstand
togaineconomicaly or professionally asaresult of corrupt action. °

Assessing the Role of Key Actors

Themost frequent abusesof prosecutoria and police-related discretion associated
with court rel ated corruption (and lack of predictability injudicid rulings) wasfound

tobe:

Contradictory piecesof circumgtantiad evidenceintroduced by thepolicewithin
themateria supporting acrimina indictment

Prosecutorsissuing crimina indictmentswith aninsufficient account of crime-
specific dementsrequired by the procedural Codes

Lack of uniform criteriagpplied by prosecutorsto theweighing of evidence
generated by thepolice.

The Globa Report on Corrupti on’inthe Justice Systemidentified that in Nepal al
judicid actorswerecorrupt and that the system lacked trangparency and , accountability
measures. Judicia actorsincludejudges, privatelawyers, public prosecutors, police
and prison personnel. Therefore, inorder tofight against corruption, thejustice system
should beunderstood asinterdependent ingtitutionscomplementary todl Stateingtitutions
and must be accountabletowardsthe "public” at large.

D. Anatomy of Corruption in the Judicial System

Corruption hasanegativeimpact on judicia independencein two contradictory ways.
First, aclimate of corruption createsamultitude of channelsfor improper influence on
judicial decision-making. At the sametime, disciplinary mechanismsintended to curb
corruption can be potentially misused for thepolitical purposes. Therefore, the essential
principlesof independence of judiciary are discussed asafoothold to understand the
anatomy of corruptioninthejustice system.

10

Edgardo Buscaglia and Samuel Gonzalez Ruiz, ‘How to Design a National Strategy Against
Organized Crimeand Public Sector Corruption in the Framework of the United Nations' Palermo
Convention’, in The Fight Against Organized Crime (New York: UNDPPress, 2002).

See Supra note 2.



The principleof theindependence of thejudiciary isafoundation to understanding the
multi-faceted corruption in thejustice system. In order to achieve successin enforcing
lawsagang justice-sector corruption, abaance betweenjudicid accountability andjudicia
independenceisamust. Judicia independencefoll owed by accountability and trangparency
isachieved only if ingtitutiond or organizationd, functiona and circumstantia independence
isguaranteed and ensured.

1.

Organizational Independence

Organizationa independence meansingitutiona autonomy including aconstructive
check and balance mechanism. Check and balance, however, should not beviewed
asany kind of interference. The principle of separation of powers conceptually
impliesthetheory of institutional independencethat al three major organsof the
State (Legidative, Executiveand Judiciary) havetheir ownindependent jurisdictions.
However, the relationship between and amongst these three organs are
complementary to each other. Thejudiciary, mainly the gpex court, isin the capacity
of issuing theworking guidelinesfor both legid ative and executive bodiesin termsof
enactment, amendment and execution of lawsrespectively, asper the need of the

Society.

I Accountability and Transparency: Accountability ispossiblethroughan
independent disciplinary body with autonomy to make decisionson issues
related with service proceduresincluding disciplinary actions.

The Global Report on Corruptioninthe Justice System has adopted general
and cguntry specific recommendationswith aclose observation of corruption
risk:

a  Themerit—based gppointment process should invol ve anindependent
body composed of judges, lawyers, academics, lay professionalsand
civil society representatives. Furthermore, vacancies, job requirements
and selection criteriashould bewidely advertised.

b.  Theconstitution should contain entrenched safeguards against the
manipulation by thelegidaureof sdaries, promotions, assgnmentsand
generd working conditions, including post-employment conditions. The
recommendationisexplicitly targeted to Nepd, India, Bangladesh, and
Pakistan and so on.

11

Seefor detail, GRC, supranote 2, pg. 168.



Cc.  Anindependent congtitutiona body should recelveand scrutinizeserious
complaintsagainst judgesthat might lead to dismissal; al disciplinary
proceduresshould dlow for initid investigation by thejudiciary; judges
must havetheright toafair hearing, lega representation and an apped.

d.  Security of tenure needs to be protected with guarantees in the
constitution in order to ensure job security with full institutional
commitment.

Theabovementioned recommendationsarea so acknowledgedininternationd
standardslikethe UN Basic Principlesof Independence of Judiciary, 1985
includingitsproceduresfor theeffectiveimplementation of these Principl es”,
Thework of Centra Council of theInternationa Association of Judgesisaso
worth mentioning here. The Universal Charter of the Judge, adopted by this
Council provides for the judicial independence with professional
accountabil ity.14 TheBangdorePrinciplesof Judicial Conduct, 2002 further
safeguardsthisnotion.

ii.  Examining Merit Principle-based Appointment Procedure

Animportant requirement of sustaining public confidenceinthejudiciary is
openness, trangparency, and aswell asjudicia independence. In gppointing
judges, thereshould beexplicit and publicly known criteria. Thevadueinhaving
explicit and publicly known criteriafor gppointing the best-qualified persons
tojudicid office should never be underesti mated. ™

Different juristsand academicwritersconsider avariety of e ementsof merit, whichcanbe
broadly divided into two groups, professional skillsand personal qualities. Professional
skillsincludelega knowledgeand experience, intdlectud abilitiesand competence. Persond

12

13

14

15

16

Adopted by the Seventh United Nations Congress and endorsed by General Assembly resolutions
40/32 of 29 November 1985 and 40/146 of 13 December, 1985.

Proceduresfor the Effective I mplementation of the UN Basic Principles on the | ndependence of
the Judiciary was adopted by the Committee on Crime Prevention and Control, 10" Session,
Vienna, Austria, 1988, which was subsequently approved by the ECOSOC resol ution 1989/60,
05/24/1989. .

Articlel, 2, The Universal Charter of the Judge, November 17, 1999.

Seefor detail Bangalore Principlesof Judicial Conduct (2002) (hereinafter referred asBangalore
Principles) adopted without avote by the UN Commission on Human Rights, resolution 2003/43.

Sarkar Ali Akkas, "Independence and Accountability of Judiciary: A Critical Review", 2004,
p. 110.



qualitiescan be explained asindependence, integrity, impartiality, high moral character,
patience, temperament, and good mannersetc.

Themerit-based appointment procedure hel psin minimizing therisk of politicization of
judiciary. And, consultation with membersof thelegal professonisaso very important to
avoid paliticization or monopolization.

Theinternaiond standardsprovidethat judicid candidatesshould be'individudsof integrity
and ability, andwel-trainedin law,”™ Judicid appointeesshould beindividuasof integrity
and ability with gppropriatetraining or qudificationsin law,™ andjudgesshould besdected
‘'onthe basisof proven competence, integrity andi ndependenC(-:-'.19 Besides, theprinciple

of non-discrimination in the selection of judgesiscardind todl internationa standards.

Inthe context of Nepal, until the promul gation of Interim Constitution, no provisions
regarding the appointment on the basis of merit existed. For thefirst time, the Interim
Consgtitution, 2007 hasincluded the requirement for awritten and oral examinationto be
conducted by the Judicial Council for the post of District Judge.20 However, thesame
requirement isnot madefor the post of A ppellateand Supreme Court judges. Nevertheless,
themerit provisonfor Digtrict Judge made by the Interim Constitution hasbeen gppreciated
by the Global Corruption Report on Corruption in the Justice System, 2007 asanorm
setting provision. The successof thisprovision, however, isyet to be achieved.

iil.  Monitoring and Disciplinary Mechanism:

Accountability of thejudiciary isfundamentd tojustify independence, including
responsibility of judiciary. Thereisapublic expectation that dl ingtitutions of
government will ‘operatewithintegrity and efficiency’. In order togain public
confidenceintheir integrity and efficiency, thejudiciary at al levelsmust be
accountablefor the exercise of legal powersand their performance. The
SupremeCourt of Indiarightly held"judgesmust beindividuasof highintegrity,
honesty and required to havemoral vigor, ethica firmnessand imperviousto
corrupt...infl uences'”

17 The Universal Declaration on the Independence of Justice, 1983, Art. 2.11.
18 The UN Basic Principles on the Independence of the Judiciary 1985, Principle 10.

1% The Beijing Satement of Principles of the Independence of the Judiciary in the L AWAS A
Region 1995, Principle.11.

20 See, Art. 109 (4) of the Interim Constitution of Nepal, 2007.

21 Seefor detail, lyer v. Bhattacharjee (1995) Case no. 249 cited at Sarkar Ali Akkas, "'Independence
and Accountability of Judiciary: A Critical Review", 2004 at pg. 200.



The effectiveness of a system of disciplining judges depends on the features of the
mechanismsfor discipline. Inthisrespect, perhapsthe most important factorsare openness
and trangparency in the mechanismsand theworking membersinvolved in them.

iv.

Constitutional Bodiesrelated to Judiciary in Nepal

The Interim Constitution of Nepal incorporates the provision regarding
organizationd st-up of thejudiciary. However, under the present congtitutiona
framework, thejudiciary, including the Supreme Court, ssemsquitedominated
by two other Stateingtitutionsin the name of maintaining the so-called system
of checksand balances. The constitutional provision requiring the Supreme
Court to submit itsannua report to the Prime Minister isone of theexamples
tomention. Theagppointment systeminNepd islargely influenced by politica
affiliation rather than having expertiseinthearea.

The three constitutional bodies, the Judicial Service Commission, the
Condtitutiona Council and the Judicid Council aredirectly or indirectly related
tothejudiciary both in termsof appointment of judgesor carrying out the
disciplinary actions, or both respectively, by which theextent of organizationd
independence can be measured. None of thethree mechanismsarefreefrom
executiveintervention.

Nevertheless, the present Constitution providesthat the Judicia Council shall
cons st of membersincluding "asenior advocate, or an advocatewho hasat
least twenty years of experience, to be appointed by the Chief Justice onthe
recommendation of the Nepal Bar Associati on."” This is a landmark
congtitutional recognition given to the Bar Association, whichwill not only
harmonize therelation between Bar and Bench, but also providethe scope of
devel oping transparent and accountabl e disciplinary mechanismsin fighting
corruptioninthe broader-justice system.

Scope of Disciplinary Action

TheUniversa Charter of Judgesprovidesthat theadminigration of thejudiciary
and disciplinary action towardsjudgesmust be organized in such away, that it
does not compromisethejudges genuinei ndependence.23 Inorder totake
effectiveaction against corrupt judges, it isnecessary to have anindependent
and competent judicia council with effective complaint handling procedures.

2 Art.113(1) (c), id.
% Article1l, Universal Charter of Judges, November 17, 1999.



Judicid accountability addressestheissuesof wrongful conduct andisameans
or away to reduce the negative impact that corruption has on judicial
independence. Accordingto Frederick G Yeager, thefollowing measuresshould
beincluded for an'effective, trangparent and rigoroudy fair proceedi ngs24

a.  Acomplaint procedureinwhichcitizens, including lawyersand judges,
can complain about wrongful conducts;

b.  Immediateinvestigation of any complaint against ajudge;
c.  Thejudgemust be given an opportunity to be heard;

d. Any disciplinary proceedings against a judge must meet all the
sandardsof fairnessand thejudge must beentitled to present adefense;

e.  Punishment whichiscommensuratewith thewrongful conduct; and

f. Findly, findingsof disciplinary proceedingsmust be made availableto
thepublic.

TheJudicia Council, inthe present congtitutional framework, ismandatedto
play avitd roleto makerecommendationsand give advice on thegppointment
of, transfer of , disciplinary action against, and dismissal of judges, and other
mattersrelaing tojudicia administration. Intheabsence of an adequatedegree
of autonomy and competency the Judicial Council will not be perceived as
effectively performing thisrole. The Judicial Council inNepd, to date, hasnot
been snot seen aseffectively taking disciplinary actionsagainst corruption or
other wrongful conduct of judgesexceptinavery few cases.

Functional and Circumstantial | ndependence;

Everyone shall be entitled, without undue delay to afair and public hearing by a
competent, independent and impartial tribunal established by law.” Thesedements
areessential indevel oping 'public confidenceinthejudicia syssemandinthemora

24

25

Friedrick G. Yeager, "Commentsto Judicial Council Seminar", organized by Judicial Council and
Judicia Service Commission on 2062-4-28 under the ARD, Rule of Law Project. See, Report on
Capacity Development, Secretariat, Judicial Council, Ramshahpath, Kathmandu, 2062 at pages

Article 14, Internationa Covenant on Civil and Political Rights (ICCPR), 1966.



authority and integrity of thejudiciary inthemodern democratic society”™”. To meet
thisend, itisessentid that judges, individually and collectively, respect and honour
judicid officeasapublictrust and striveto enhance and maintain confidenceinthe
judicia system by maintaining ahigh standard of judicia conduct.

Codes of Judicial Conduct:

TheJudicia Principlesand Codes such asUN Basic Principles, Bangaore
Codeof Conduct and others, should be considered as substantive guidelines
incombatingjudicia corruptionor other misconducts. TheBanga ore Principles
have been a key for the recognition of independence, impartiality and
effectivenessof ajudicia system. Codesof ethicsarevaluableto the extent
that they inform the general public on what constitutes acceptable and
unacceptable conduct. They may aso inspire public confidencethat concrete
stepsare being taken to improve theintegrity of thejudiciary. In adopting
codes of conduct the parameters of behavior should also be defined.
Additionaly, thejudiciary will need amechanismtointerpret thecodesand to
keep arecord of thoseinterpretationsthat will beavailableto others seeking
guidance.

Financial Autonomy and Mobilization of Resources

Thereisasubstantial indirect link between an adequatejudicia budget and
judicial corruption. An adequate budget isan essential ingredient of judicial
independence. If thejudiciary suffersfrom alack of resourcesand staff, this
can producedelaysthat litigantsmay pay to avoid. Intheextreme, judgesand
thelir staff can create delaysin order to generate payoffs. Judgesare career
civil servantswith salariesfixed by the State and littleindependent wedl th;
they may bevulnerabletofinancia inducementsoffered by wedlthy litigants
andtheir lawyers. Insum, judicial service, should not only beindependentin
termsof itsorganizationa set up, but it should a so befinancially independent.

Transparency I nternational's Observation of Corruption Risk Factors

Trangparency International, on the basi s of the above mentioned adoption of
nationa codesof conduct and thefinancid autonomy makesacloseobservation

26

Para 6, Preamble, Bangal ore Principleson Judicial Conducs, 2002.



of corruptionrisk factorsif thefollowing functional andfinancia measuresare
not compliedwith:”’

a.  Measuresto ensurethat cases and appeal sare dealt with expediently,
and that casesare heard and judgmentsdelivered without undue delay;

b.  Thejudicid sysem should haveadequateresourcestofunction, including
asufficient number of judges, court staff and equi pment;

Cc.  Immunity, limited by liability for crimina activity, should begranted to
judges, but restricted to their decisionsand opinions; lawsonjudicia
immunity should not prevent the prosecution of judgesfor corrupt acts,;

d.  Trangparent court decisons, proceduresandfees, facilitated by adequate
Information Technology resourcesthat providejudgeswith accessto
information and the possibility of communi cating with one another,
making it easier totrack and retrieve casefiles;

e.  Judgesmust declareany conflictsof interests as soon asthey become
apparent and, where ajudgeisunableto decideamatter impartialy,
must disqudify himor hersdlf; and

f. Finally, participation of civil society actors(NGOs, court users, media
and academics) to monitor judicia proceduresin order to detect corrupt
and unfair practicesinthejudiciary.

E. Situation of Functional and Circumstantial ndependencein Nepal

1.

Srategic Plan of Nepali Judiciary to Control Irregularitiesand Corruption

Nepa likemany other countrieshasnot yet achieved effectiveindependence of the
judiciary. Inan attempt to strengthen the Nepali Judi ciary, the Supreme Court, based
onthefundamenta vauesof independenceof thejudiciary, including mordlity, ethics,
integrity, accountability, transparency and honesty in the judicial process, has
developed a'Strategic Plan of Action' (2004-2008). Thestrategic plan followed by
amission, visionand valuesconsidersseveral issues.”
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These are some of the extracts based on the Country Reports where the these issues have been
exploredin detail, Seefor detail , ibid, pg 168-171.

Strategic Plan of The Nepali Judiciary 2004-2008, Supreme Court of Nepal, Kathmandu Nepal, at
pgs 41-42.



In order to copewith the problems, the Strategic Planidentifiessome of theinterventions
regarding organizationd, functiond and circumgtantid (i.e. financid autonomy) independence
of thejudiciary. The Strategic Plan accentuates the adjudicatory, advisory, supervisory
and manageria functionsof thejudiciary to be addressed clearly inthe condtitution.

Since, the Strategic Plan hascometo anendit istimefor resultsto beachieved. For this,
congtitutional guaranteeof theinterventionisamust. Learning fromtheflawsintheseries
of congtitutional devel opments, the existing framework needsto be examined so that the
forthcoming constitution can encompass the adequate provision to ensure acorruption
freejudicial systeminNepal.

Scope of the Interim Constitution

The Interim Constitution of Nepal 2007 incorporates the concepts of therule of
law, and independence of judici ary29 that can be used as conceptual guidelinesin
combating corruption inthejustice system. Apart fromtheingtitutiona structure of
judicial mechanismsincluding service procedures (i.e. appointment, promotion,
removd criteria) and disciplinary mechanismssuch asjudicia council, thefunctiond
character of the congtitution can be summarized as set out below:

Therightsregarding justiceincluding entitlement to afair trial by acompetent
courtor judicial authority30 whichisconsstent withinternational standards
tomakethejudiciary functionaly accountable.

Theprobono provisionregarding the"right to freelegal aidtoindigent person™™
provision possibly makesjustice actors accountable and responsibletowards
socio-economically deprived section of the society. The provisionsof socio-
economicjusticetherefore, arevital infighting corruption.

Likewise Article27 guaranteeing citizens right to demand or obtaininformeation
on any matters of concern to himself or herself or to the public, ensures
trangparency inthe State mechanisms.

Part 1V of thelnterim Condtitution, for thefirgt timein the condtitutiona history
of Nepd, refersto "Responsibilitiesof the State”, which requiresit "to adopt
apolitical systemwhichfully abidesby the universally accepted concept of

29

30

31

Preamble, Para4, Interim Constitution of Nepal, 2007.
Article24(9)id.

Article 24 (10), id, states"Theindigent person shall havetheright to freelegal aid in accordance
withlaw...".



Vil.

fundamental humanrights...ruleof law, social justice and equality, [and)]
independence of the judiciary.”

In order to achievethe objective of functional independence of thejudiciary,
Part ten of the constitution explicitly incorporatesthe provisionsregarding
"Judiciary”;

Article100 providesthat powersrel ated tojustice shall beexercised by courts
and other judiciad indtitutions; and

Article 105 setsout the circumstancesfor theremova of the™ Chief Justiceor
any other Judge of the Supreme Court on the ground that they are unableto
perform their dutiesfor the reasons of incompetence, misbehavior, failure
to dischargetheduties of his/her officein good faith.

Potential Challenges in the Constitution

Vil.

Viii.

Independence of thejudiciary isunder threat asmany provisionsplacethe
judiciary under thecontrol of executiveor legidativebodies;

The preamblelackstheterms'transparency and accountability’;

Thecongtitutiona bodiesthat aredirectly or indirectly related tothejudiciary
arenot freefrom executiveintervention;

"Trangparency and accountability and elimination of corruption andimpunity’
isnot guaranteed within theframework of fundamentd rights;

Written and oral examinationsto be conducted by the Judicia Council for the
post of Digtrict Judge, arenot required for the post of Appellateand Supreme
Court judges,

Thereisprovisionfor theremoval of Appellate and District Court judgesif
they arefound to deviatefrom justice, but thislanguageisnot incorporatedin
theprovisionsrelated to Supreme Court judges,

Thelnterim Condtitutionfailstoincorporatethe concept of " Supreme Judicia
Coundil" withthe power totakedisciplinary measuresagaing dl judgesincluding
judges of the Supreme Court.

Thereisno conditutiona provisionrequiring thedeclaration of assetsby judges,

Thelnterim Congtitution refersto the 'independenceof judiciary”, but thereis
avacuuminincorporating severd issuessuch asfinancid autonomy of judiciary;
and



Oneof themajor challengesin fostering fiscal responsibility in emerging economiesis
strengthening trangparency and accountability in public financesand combating corruption.

F. Conclusion

Judicia corruptionisnot just limited tojudicid offices, but aso existsinthe broader justice
system. Transparency in service procedure (i.e. appoi ntment, promotion, removal and
transferal) and necessary disciplinary actionfor breach of codesof conduct can beaddressed
inthelight of corruptionrisk factorsinthejudiciary.

Judicia corruption needsto be conceptualized within the broader justice system, where
therespons bility goesnot only tojudgesand court personnel, but a so to other actorssuch
aspolice, prosecutorsand privatelawyers. Judicia corruptionthrough lawyersisacomplex
prevailing phenomenon. It isimportant to notethat thejudiciary isnot theonly organization
that can help prevent judicial corruption, the Nepal Bar Association and othersplay a
complimentary roleinthisregard.

Nepal has been suffering from corruption of al kinds, including judicial corruption,
proliferated by autocratic royal regimes, political upheavals, armed conflict and socio-
economicinjustice. Judicid corruption, besidesbribery, dsoincludesextortion, intimidation,
influence peddling and the abuse of court proceduresfor personal gains. However, bribery
isregarded asthe most widely practiced in the form of petty corruption. The Interim
Congtitution 2007 opensthe scopefor fighting judicial corruption within the concept of
independence of judiciary. The provision regarding merit-based appointment could be
perceived asan effectivetool to recognize competent judiciary. Theroleof Judicial Council
mandated under the present constitutional, while not effective enough, is, however, very
crucid.
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HeR &t 9 | A1 9o AfrdRe®d qHE=aar TIer Arbdri==e qgiaar AT
T TS ST Ggidel HTAT 9 T ATTaTah (Ggiaeedl dAaeead Tehl
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Chapter - VI

Meaning of Minorities and
| ndigenous Peoples

A. Introduction

All Statesregardlessof thelr palitica, economic and cultura system havetheduty to protect
and promote human rightsand fundamenta freedoms. Basic human rightsapply universdly.
International human rightslawsinter alia deal with theissuesof racial discrimination,
ethnicminaoritiesandindigenouspeople. Therefore, themeaning of minoritiesandindigenous
peopl es should be taken from the human rights perspective. The concept of equality
envisagestheideathat al human being areborn freeand equa. Forma equdity isseento
requireequal treatment of law to dl thosewho aresmilarly situated. In congtitutional cases
of equality the courts begin by defining the relevant groupsor classesfor comparison. If
theindividuasor groupsare seen asdifferent then they can betreated differently. Thus, the
explicit objectiveof amodel of substantive equality isthe eimination of the substantive
inequality of disadvantaged groups.

Nepd isplurdigtic society withdiverseethnic, linguidtic, culturd and religiouscommunities.
Further, whiletalking about social demography, Nepa ese society isplural and ethnically
deeply divided, and each sub-society or segment differsdistinctly from othersin severa
ways. Among these groups dalits, indigenous peoples, and some ethnic, regional and
religious minorities have feelings of exclusion from State affairs. Presently Nepal is
undergoing aprocess of making anew nation through restructuring of State. Theissueof
minorities and indigenous people must be one of the mgjor issuesto be discussed with
respect to thefuture congtitution.

1. Minorities and Indigenous Peoples in the Nepalese Context

Researches have shown that the mgjority- minority syndromein Nepal isnot as
pronounced asin other South Asian countries. Hinduism has becomethe dominant
religioninNepa and Buddhists, Mudims, Christiansand other shamanistsarefound
tobetherdigiousminorities. Similarly, Nepali speakerscover morethan fifty-eight
percent and other languages such asMaithali, Bhojpuri, Tamang, Tharu and others
arelinguigtic minorities. However, no clear mgority of aparticular ethnicgroup exists
although, Brahminsand Chhetries have clear domination in every aspect of State
apparatus. From this perspective, therest of the ethnic groups can beregarded as
marginalized and ethnicminoritiesin Nepd.



Anthropol ogistshave classfied ethnic groupsof Nepd intothreecommunities: origind
Nepalesetribes, Indo-Nepal eseraces and Tibeto- Nepaleseraces. A tota of fifty-
nine groups have been recognized asindigenous peoples (nationalities) in Nepal.
Nepa eseindigenousand tribal peoples(indigenousnationalities) arebasicaly animist
or shamanistsor Bonpos, widdy known as" natureworshippers' in Nepa. According
to the task force formed by the then Government for the establishment of the
foundation for the up-lifting of Nationalities, (Jangatis), do not fall under the
conventiond four fold Hindu VarnaSystem. Nepdi I ndigenous peopleshavedistinct
characterigtics, such asdistinct language, religion, tradition, cultureand civilization;
traditiond egditarian socid ructure; traditional home and or geographicd areg; written
or unwritten history; collective sense of belonging; no decisiverolein State; and
regard themselvesasnative or indigenous or Jangatis, from the dominant groups of

Society.

Condition of Indigenous Peoples and Minorities in Nepal and
Related Issues

The Indigenous Peoples and other ethnic minorities have been dominated and
marginalized throughout the history of modern Nepal. Only from early 1990, after
thedawn of democracy, hasthe movement of ethnic awarenesssurfaced, althoughit
has gained momentum in acomparatively short period of time. However, itisworth
mentioning that even in the historic Comprehensive Peace Agreement between the
Seven Paliticd Partiesand the Communist Party of Nepa (Maoist) on 22 November
2006 no serious attempt ismadeto includetheissues of marginalized groups. Even
after the agreements between the Government of Nepal with Indigenous Peoples
(Jangjati) and with Madhes Peopl€ sRights Forumwereheldin 2007, whichwere
intended to solvetheir problems, the hurdlesrelated to their issuesremainthe same.
Thebattlefor therestructuring of the country based onfederalismhasonly intensified
theseissues.

Thecurrent Legidative-Parliament compared to those of the past consistsof more
membersrepresenting indigenous nationditiesand other disadvantaged communities
suchasDadlits, Women and Mudlims. However, thelevel of representationisstill not
satisfactory becauseevery indigenousand tribal peoplescommunity should haveat
least onerepresentativein the Parliament to put forward their community’sneeds
andpriorities.

I ndigenous peopl es (indigenous nationdities) claimthat they arethe"sonsof thesoil”
and they usetheland and natural resourcesfor their subsistence. With theterritorial
integration of Nepal, theindigenousand tribal peopleswere dispossessed of their
lands. Problemsof |andlessnessisacute among theindigenousnationditiesin Teral.



B.

Itismainly attributed to the encroachment of new settlers. Employment opportunities
of indigenous peoples, Mudims, Dalitsingovernment civil serviceisvery dismal.
Some of themajor reasonsfor poor representation and participation of indigenous
peoplesinthecivil serviceisdueto discrimination, direct or indirect, including
exclusionary educational policiesand programs, exclusionary selection criteria, a
low pool of potential indigenous peoples, and alack of source and force (lack of
direct connection to power centersor decision makers).

Monoculturd policy of the Statein past yearshasresulted in an enormouslossof the
cultura diversity of indigenous peoples. Most religionsof indigenous peopleshave
not been reported in past censuses. Dueto persistent unequad treatment of languages,
indigenouslanguagesarein peril. Theindigenous peoplesare discriminated and
disadvantaged on linguistic grounds. There are many discriminatory laws that
incapacitatethem socially andjudicialy. Their human rightsare often neglected and
violated and traditional knowledge and skillsof indigenous people have not been
protected effectively. Inaccess bility to educationa ingtitutionshaveresulted in high
illiteracy rateswithintheir populations. I ndigenouswomen have becomethevictims
of multiplediscriminationsincluding gender, racia/ethnic, cultura, religiousand
linguistic discrimination. Women's devel opment and empowerment programshave
had theleast affect onindigenouswomen.

| ndigenousPeoples, Minoritiesand Laws

1. Indigenous peoples and minorities in international and
domestic laws

The Charter of the United Nations has respected human rights and right to self-
determination. As mentioned by the Universal Declaration of Human Rights,
recognition of theinherent dignity and other equa indienablerightsof al membersof
thehuman family isthefoundation of freedom, justice and peaceintheworld. Nepd
asamember of the UN reaffirmsthe dignity and worth of human persons, equal
rightsof menandwomen, faithinfundamental rightsand acommitment to promoting
and encouraging respect for human rightsand for fundamental freedomsfor all. The
Interim Congtitution of Nepal providesthat every person shal havetheright tolive
withdignity.

Article 3(1) of theInternational Labour Organisaton (ILO) Convention (N0.169),
statesthat indigenousand tribal peoplesshdl enjoy thefull measure of humanrights
and fundamental freedomswithout hindrance or discrimination. Article 14 of the
Interim Constitution of Nepal providesfor the right against discrimination and
untouchability asafundamental right. Article 27 of International Covenant on Civil



and Pdlitical Rights(ICCPR),1966ispertinent to therightsof minoritiesandindigenous
peoples, which statesthat persons bel onging to minoritiesshall not be denied the
right, incommunity with the other membersof their group, to enjoy their own culture,
to professand practicetheir ownreligion, or to usetheir own language.

Validity of International Human Rights Law in Nepal

Nepal hasratified anumber of magjor international human rightsinstruments. The
ratified instruments include ILO Conventions including No 169, the ICCPR,
International Convention onthe Elimination of All formsof Racial Discrimination
(CERD), the International Covenant on Economic, Social and Cultural Rights
(ICESCR), the Convention on the Rights of the Child (CRC), and the Convention
ontheElimination of All Formsof Discrimination Against Women (CEDAW). Inthis
regarditisessentia to mentionthelegal statusof the multilateral treatiesthat are
ratified by Nepal. Section 9(1) of Nepal Treaty Act 1991 explicitly providesthe
primacy of international treatiesover nationa laws.

Overview of the relevant provisions of international Human
Rights Instruments

Thel CCPR isconsidered the major instrument incorporating several domains of
discourseincluding thoseof collectiverights (includestheright to salf-determination),
andrightsof indigenous peoplesand minorities. According to thepreambleof CERD,
any doctrineof superiority based onracid discriminationisscientificaly fase, mordly
condemnable, socially unjust and dangerous. It further statesthat, States should
condemn racial segregation and apartheid and undertaketo prevent, prohibit and
eradicated| practicesof thisnature. TheInternationa Covenant on Economic Socid
and Cultural Rights (ICESCR) declaresthat state partiesrecognize therights of
everyone to the enjoyment of just and favourable conditions of work and equal
opportunity for everyoneto be promoted in his employment. The Child Rights
Convention (CRC) containsaprovisionto explicitly recognizeindigenouschildren
as rights-holders. The CEDAW provides that the state should ensure the full
development and advancement of women on the basisof equality with men.

ILO Convention No 169istheonly internationa instrument to deal with theissuesof
indigenous peoplesdirectly until the UN Draft Declaration on Indigenous Peoples
prepared by the UN Permanent Forum on Indigenous | ssues becomes abinding
Convention. The Declaration on the Rights of Persons Belonging to National or
Ethnic, Religiousand Linguistic Minorities providesthat States shall protect the
exigenceandthenationd or ethnic, culturd, rdigiousand linguisticidentity of minorities



withinther respectiveterritoriesand shal encourage conditionsfor the promotion of
that identity. And, persons belonging to minorities have the right to participate
effectively in decision making at the national level and, where appropriate, at the
regiond level concerning mattersrel ated totheminority towhichthey belong. Smilarly,
the UN Declaration onthe Rights of Indigenous Peoples setsout theindividua and
collectiverightsof Indigenous Peoplesincluding their rightsto culture, identity,
language, employment, health, education and other things. ThisDeclaration also
includesther right tothefull enjoyment, asacollectiveor asindividuds, of dl human
rightsand fundamental freedomsasrecognizedinthe Charter of the United Nations,
Universa Declaration of Human Rightsand internationa humanrightslaw.

C. Noation, Principleand Content of Self-deter mination of
| ndigenousPeoplesand Minorities

1. Principle and Content of Self- determination

Peopleof every State havetheright to freely determinetheir political status andto
pursue economic, social and cultural development asthey require. Affirmedinthe
UN Charter and other major international legal instruments, self-determinationis
widely acknowledged to beaprincipleof customary international law and even jus
cogens, apreemptory norm. The concept of self-determination derivesfrom the
philosophical affirmation of thehuman driveto trand ateaspirationintoredity coupled
with postulates of inherent human equa ity.l Theinternationa humanrightscovenants
hold out self-determination asaright of all peoplesasdo theAfrican Charter on
Human and Peoples’ Rightsand theHelsinki Find Act.

The substantive content of the principle of self-determination, inheresin the precepts
by whichtheinternationa community hashed colonidismillegitimateand which goply
universally to benefit dl human beingsindividualy and collectively. Accordingly, while
the substantive elements of self-determination apply broadly to benefit all segments
of humanity, salf-determination gppliesmorenarrowly initsremedid aspect. 'Remedid
prescriptionsand mechanismsdeve oped by theinternational community necessarily
only benefit groupsthat have suffered viol ations of substantive self-determination.
Indigenous peoples characteristically are within the more narrow category of self-
determination beneficiaries, whichincludesgroupsentitled to remedia measures, but

1 S.JamesAnaya, Indigenous Peoplesin International Law, Oxford University Press, New York, at
75, (2000).



theremedia regimedeve oping in the context of indigenous peoplesisnot onethat
favorstheformation of new States.”

Article21(1) of UDHR, thecommon article 1(1) of thel CCPR and ICESCR providefor
theright to self-determination. 1L O Convention 169 doesnot placeany limitationonthe
right to self-determination. The Convention statesthat the right of indigenousand tribal
peoplesto decidetheir own priorities. Article 3 of the UN Declaration on the Rights of
Indigenous Peopl es decl aresindigenous peopleshave aright to exercise their right to self-
determination. Similarly, Article4 mentionsthat, indigenous peoples, in exercising their
right to self-determination, havetheright to autonomy or saf-government inmattersrelating
totheir internal andlocal affairs.

2.

Norms of Self-determination in relation to Indigenous
Peoples

TheUN Charter admonishesrespect for humanrightsand for fundamenta freedoms
for al without distinction asto race, sex, language or religion. The norm of non-
discriminationisemphasized and € aborated upon in numerousexisting internationa
andregiond human rightsingrumentsincluding the CERD, theAmerican Convention
on Human Rights, the A merican Declaration of Rightsand Duties of Man and the
UDHR. ILO Convention 169 and the Draft UN Declaration on the Rights of
I ndigenous Peoplesreiterate the norm against discrimination with specific reference
toindigenous peoples. The non- discrimination norm, viewed in thelight of broader
sdf-determination val uesgoesbeyond ensuring indigenousindividua seither thesame,
civil and palitical freedomsaccorded otherswithin an existing State structureor the
sameaccesstothe State's socid wefare programs3 Thefollowing normativeareas
areof mgor concernsfor salf-determination:

I.  Cultural integrity: The 1966, UNESCO Declaration of the Principles of
Internationa Cultural Cooperation proclaimsthat, each culturehhasdignity and
vauewhich must berespected and preserved. Astheinternational community
hascometo consder indigenousculturesequa invauetodl others, thecultura
integrity norm hasdevel oped to entitleindigenousgroupsto affirmativemeasures
to remedy the past undermining of their cultural survival and to guard against
continuing threatsin thisregard.

ii. Landand natural resources. Relevant to indigenousland claimsisthe self-
determination provision, commontointernationd humanrightsCovenants Article

2

3

Ibid at 80.
Ibid. at 98.



1(2) states that in no case may a people be deprived of its own means of
subsistence. The UDHR inArticle 17 providesthat, everyone hastheright to
own property alone aswell asin association with others; No one shall be
arbitrarily deprived of his property. Article 14(1) of ILO Convention No
169 affirms, therightsof ownership and possession of indigenous peoplesover
thelandswhichthey traditionally occupy shal berecognized. Article 15 further
requires Statesto safeguard indigenous peoples’ rightsto the natural resources
throughout their territories.

iii.  Social welfareand development: Indigenouspeoples secureinterestsinland
arebased both on cultura and economic aspects. Theseinterestsare entitlements
of socia welfare and development. Article 55 of the UN Charter statesthat
stability and well-being are necessary for peaceful and friendly relationsamong
nations based on respect for the principle of equa rightsand sl f-determination
of peoples. The UNESCO and | L O have been sources of anumber of additional
ingrumentsor programsestablishing generally applicablestandardsand policies
withintherealm of social welfareconcerns.

iv. Self-government: Self-government isthe overarching political dimension of
ongoing determination. In general, autonomous governancefor indigenous
communities is considered instrumental to their capacities to control the
development of their digtinctivecultures, including their useof land and resources.
Autonomous governanceisunderstood asameansof enhancing democracyA.
ILO Convention No 169 requireseffective meansby whichindigenous peoples
canfredy participateat al levelsof decision-making affecting them.

D. TheGeneral Principleand Provisionsof
| L O Convention no. 169

Articles1to 12 of thelLO Convention No 169 contain the genera policy on elementsof
tribal peoples. These provisions have been analyzed here with respect to the existing

Nepaeselegd system:

Article7(1) providesthat, the peoples concerned shall havetheright to decidetheir own
prioritiesfor the process of development asit affectstheir lives, beliefs, institutionsand
spiritua well being and thelandsthey occupy or otherwise use. The Convention also states
that the governmentsaction to apply the Convention shall include ass sting themembersof

4 Ibid at 110.



the peoples concerned to eliminate soci 0-economic gapsthat may exist for indigenous
and other membersof the nationa community.

1.

Educational and cultural rights: Article 28 (1) statesthat, children belonging to
the peopl es concerned shall whenever practicablebetaught to read and writein their
ownindigenouslanguage or inthelanguage most commonly used by thegroupto
whichthey belong. Thisprovision hasbeen set forthintheArticle 17 of thelnterim
Constitution of Nepal 2007. However, the Interim Constitution has limited the
indigenous nationalitiesto operate schoolsup to primary level inthe mother tongue
of each community. Thisprovisonisnot compatiblewiththeprovisonsof Article26
of UDHR, Article28(2) (c), 29(1) (c) andArticle 30 of the CRC, Article 7(1) & (2)
of ILO ConventionNo.169. ILO Convention statesthat indigenousand triba peoples
should have the sameright to benefit from the national education system aseveryone
elseinthecountry.

Article28(2) of ILO Convention No 169 providesthat adequate measures shall be
taken to ensurethat these peopleshavethe opportunity to atainfluency inthenationd
language or in one of the official languages of the country. However, Nepal isfar
from applying thisprovisionin practice. The 2001 census showsthe percentage of
the population speaking Nepali as mother tongueis48.98 percent. Thereare about
70languagesand didectsin the country hitherto excluded from government protection.

Cultural Right: Article4 of thelLO Convention statesthat, specia measuresshall
be adopted asappropriatefor safeguarding the persons, ingtitutions, property, cultures
and environment of the peoples concerned. The preamble draws attention to the
distinctive contribution of indigenousand triba peoplestotheculturd diversity. The
Conventionon Biologicd Diversty, towhich Nepa hasacceded, mentionsthat parties
arerequired to respect, preserve and maintain indigenousand local communities
knowledge, innovations and practices. Other relevant international instruments
concerning indigenousknowledgearethe UN Conventionto Combat Desertification
(CCD), Rio Declaration on Environment and Development, Draft Declaration on
the Rightsof Indigenous Peoples.

Right toProperty: Article14 (1) of the Convention provides" Therightsof ownership
and possession of the peoples concerned over thelandswhich they traditionally
occupy shdl berecognized. Similarly, Article 15(1) Satesthat, therightsof thepeoples
concerned to the natural resources pertaining to their lands shall be specially
safeguarded. Article 19 of the Interim Constitution 2007 providesfor theof right to
property, however the provisionsof thisArticleare not asextensive as provided by
ILO Convention No 169.



E.

Right toReligion, Custom: The preambleof ILO Convention No 169 recognizes
thedistinctive contributionsof indigenousand tribal peoplestothecultura diversty
and socia and ecologica harmony of humankind and to international cooperation
and understanding. Article 2(2) (b) providesfor the promotion of their social and
culturd identity, their cusomsand traditions, and thelr ingtitutions. According toArticle
8these peopleshdl havetheright to retain their own customsand ingtitutionswhere
theseare not incompatiblewith fundamentd rightsdefined by thenationd lega system
andwithinternationdly recognized humanrights. TheHouseof Representatives(HOR)
declared Nepa asa Secular Stateand theInterim Congtitution affirmssuch provison,
whichiscongstent with the provisonsUDHR and CERD.

ILO Convention 169 and Right on Land: ILO Convention No. 169 deals
specifically with issuesrelating to land under Article 13toArticle 19, whereit
emphasizestherightsof ownership and possession over theland, which indigenous/
tribal peoplesoccupy traditiondly. Theuse of theterm "lands' includesnot only the
physical resourcesbut dsodl dlied natura resourcesand the complete environment
that isstill traditionally owned or used by the peoples. Provisionsrdatingtolandin
thelLO Convention includetherecognition of therightsof ownership and possession
of the peoplesconcerned over theland, whichthey traditionally occupy.

Right to Natural Resour ces: ILO Convention No. 169 recognizes the need to
safeguard therights of the people concerned to the natural resources pertaining to
their lands, including theright of indigenous/tribal peoplesto participateintheuse,
management and conservation of theseresources. The Constitution and national
lawsof Nepal do not recognize such rights. For instance, the Forest Act, 1992 does
not reflect the symbolic rel ationship between theindigenous peoplesof Nepal and
theforest. Thisact hasnot succeeded to protect eventheminor rightsof theindigenous
peoples. It isthe same case with the Water ResourcesAct 1992, Electricity Act
1993, Irrigation Rules 1999, and the Water Resources Rules, 1993.

Conclusion

Nepd isaparty to morethen sixteen international human rightsinstruments, but isstill far
away fromfulfilling the obligations and commitments provided under these instruments.
Cagtediscrimination, despite condtitutiona provisons, isstill ingrainedin Hindu-dominated
Nepa ese society. Wealth and power are disproportionately distributed infavour of higher
echelonsof society.

Ethnic minorities, indigenous peoplesand other oppressed groups have been economicaly
marginalized, impoverished and their accessto resourcesand productive activitiesare



restricted. They aresocialy excluded, politicaly disempowered and even sometimesde-
humanized, and arelowest inindexesin economic, health and education. They areaways
discriminated by policy makers, never consulted whileformulating policiesthat effect them,
and dwaysexcluded from state affairsand devel opmental programs. Generally speaking
they have been good citizens, abiding thelawsimposed by State, yet, isolated fromvirtualy
all benefitsand protectionsfromthe side of State.

Thetimefor restructuring the state has come and our country isinthe processof making a
new constitution. It isaright timefor the country and its peopleto address all issues
through aCongtitution Assembly. Thisgreat opportunity should not bemissed to dedl with
all issuesand to makethiscountry abetter placewhere every singlecitizen can betreated
equally and human rightsand human dignity of al peoplewould berespected.
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Chapter - VII

L anguage Policy of Nepal

A. Background

Nepal isasmall country with an area of 147,181 sg. km. and a total population of
22736934. There are morethan 143 mother tongues and 102 ethnic/castesgroupsinthe
country. Approximately 48 percent of the population speaks Nepali asamother tongue,
the second positionisheld by Maithili speakerswith 12.30 percent and Bhojpuri tongue
occupiesthird position constituting 7.53 percent of thetotal population. Similarly, anong
the Nepali speakers, the Chhetriesare 15.80%, Brahmans 12.74% and Magars 7.14%.
TheTharusof theTeral region are6.75% out of total population according to thepopulation
censusreport of 2001A.D.' Infact, most of the population use Nepali asthelinguafranca
and few communicatesin their own mother tongues.

Theissuesof democraticinclusion of linguistic minoritiesemerged fromthepainful sruggle
of concern ethnic communities. Inthe present Nepali context, language policy isconsidered
oneof themgor issues. Theissuesnot only include questionsof giving aparticular language
recognition asthe national language or thelanguages of the nation, or which languagesare
tobegivenofficid status, but area so related to the palicies, plans, programs, and strategies
of thenationto giveequd linguistic rightsin preserving and promoting al languages spoken
invariouspartsof the country.

Thisstudy containsareview of literature on the congtitutiona statusof languages, language
asafundamental right, directive principlesand policiesof the State, language policy for
progressiverestructuring of the State, and some other legal provisions. It also contains
judicial decisionsrelated to thelanguage policy of the State, the current national plan,
program and strategy on thelanguage policy and provisionsonlanguage policy inthe
constitutions of theworld. It further focuses on theidentification of optionsfor future
discussons.

1 See Stastical Pocket Book Nepal, 2006 ,Government of Nepal, National Planning Commission
Secreteriat, Central Bureaof Statistics, Kathmandu, PP1,4,2.1-31.



B. Reviewof Literature
1. Constitutional Satus of Language

Though Nepdi languagein Devanagari script hasalong condtitutiona history inNepd,
theinclusion of an explicit language policy inthe congtitutionisfar shorter. Theinitial
two Nepali constitutions’ did not include any provision regarding language policies.
Thethird congtitution, which isknown asthefirst democratic constitution of Nepal,
and thefourth, thedictatorial constitution, both stated, in the same manner, that the
Nepali languagein Devanagari scriptwasthenational languageof Nepal.” Noprovisions
for other languages spoken in thevarious part of Nepal wereincluded.

Thefifth congtitution of the country, " The Constitution of the Kingdom of Nepal, 1990",
regarded asthe most democratic constitution up to that time, recognized, for thefirst time,
Nepal asa"country of multilingual and multiethnic” communities.” However, thisconstitution
had classified thelanguages of Nepal into two categories. Thelanguage of the nation, and
the national languages. The Nepali languagein Devanagari script was given the status of
official language known asthe language of the nation, and other languages spoken by
variousethnic groupsonly asnationd languageswithout officid status. Thecurrent Interim
Constitution of Nepal, 2007 doesnot follow the previous classification, rather it refersto:
thelanguage of thenation, and theofficid language.

a. Satusinfundamental rights:

According to the provision under the fundamental rightschapter inthe Interim
Congtitution, 2007, each and every community of Nepal havetheright to get the
"basiceducation” intheir own mother tongues. Theserightsare, however, reduced
to merelegal rightsby adding theterm ‘in accordance with the provision of law'.
However, the present I nterim Congtitution has clearly stated that each and every
community hasconstitutiona rightsto preserve and promotetheir mother tongues
and script. Noneof the previousNepali constitutionshad ever mentioned equality
without di scrimination on the ground of languages.

Theprovisoninthelnterim Constitution stating every citizenisequal beforethe
law and no person shall be denied the equal protection of laws can be used by the

2 See 'The Government of Nepal Act, 1948 and 'The Interim Government of Nepal Act, 1952".

3 Article70 of "The Constitution of the Kingdom of Nepal,1959"' and Article 4 of "The Constitution
of Nepal, 1962'.

4 Article4of 'The Constitution of the Kingdom of Nepal, 1990'.



Stateto arrangethe specia provision to preserve and promote the moribund and
endangered mother tongues.

b. LanguagePolicyintheDirectivePrinciplesand Policiesof the State:

No provisonsonthepoalicies, principlesand respons bilities of the Staterelated to
languageswereincluded inthe previousNepali congtitutionsof 1948, 1951, 1959
and 1962 A.D. For thefirst time, the Constitution of the Kingdom of Nepal, 1990
mentioned thelanguage policy of the nationinthe Directive Principlesof the State
Policiesincluding it asasocia objective of the State. Thisconstitution referred to
the mother tongues as a means to strengthen national unity. The State while
maintaining thecultural divergity of thenation pursued apolicy of strengtheningthe
nationd unity by promoting hedlthy and cordid relaionsamongthevariouslinguigtic
communitiesby helping to promotetheir languages.

Similarly, the present Interim Constitution of Nepal, 2007 a so has mentioned the
Respongihilities, Directive Principlesand Policiesof the Stateregarding languages
or mother tongues.

c. Languagepolicy for theprogressiverestructuring of the Sate:

The objective of theinclusive, democratic and progressive restructuring of the
Stateisto bring an end to discrimination, inter alia, based on language. The
I nterim Congtitution also providesfor the creation of aHigh Level Commissionto
providerecommendationsfor such restructuring of the nation.

2. Some other Legal Provisions

There are other legal provisionsfor the preservation and promotion of Nepalese
languages spoken asthe mother tonguein thevariouspartsof Nepal . Accordingtothe
Village Deve opment Committee (VDC) Act, 1991, Municipdity Act, 1991 and Didtrict
Devel opment Committee (DDC) Act, 1991 theselocal bodieshavethefunction, duties
and authority to preserve and promotethe different languages, castes, religionsand
cultures. According to the Local Self GovernanceAct, 1997, thefunction, dutiesand
authority of the VDCsareto preserve and co-operateto devel op variouslanguages,
religionsand cultures.

Similarly, theEducationAct, 1971 (7thA mendment 2000) and Education Regulation,
2001(18t Amendment, 2001 al so statesthat the Nepali language shall bethe medium
of instruction in school education, and mother tongues can be used to providethe
primary education.



3. Judicial Decisions
Therearesomejudicia decisionsinthe context of languagepolicy in Nepa.

Someadminigrative unitsincluding Kathmandu Metropolitan Municipality decided to
recognizethelocal languageastheofficia languageat locd levd. But, sanding onthe
congtitutiona provision, according towhich only Nepai languagein Devenagari script
had official language status, in the congtitution of 1990, the Supreme Court declared
ultraviresthedecisonstaken by all administrative units.”

Inthe present Interim Congtitution, provision has been madeto use mother tonguesin
locdl bodiesand officesand the State shall trand atethelanguages used into thelanguage
of official businessfor therecord.” Simil arly, inaseparate case, the Supreme Court
issued adirective order to the Nepal Public Service Commissiontoreview itsdecison
regarding the settlement of Nepali Ianguage curriculum asof themagjor subject for the
examination coursesof gazetted officers.

4. Current National Plan, Program and Strategy on Language
Policy

Neither the Tenth Nationa Plan nor therecent Interim Nationd Plan mentionsanything

about language policy. They only refer to'Institutional Arrangement’ and 'L anguage

and Cultural Development of 1ndigenous peopleand Ethnic Groups8
Accordingtothe Plan, the government system of providing basic educationintheir own
mother tongues asamedium of instructionwould beinitiated by devel oping curriculum,

course booksand supporting materia sin their own mother tongues. Theteachersof each
mother tongue are a so to be managed.

C. Provisonsof LanguagePolicy in VariousConstitutions

TheFederal Sateof Belgium ismadeup of threecommunities(the French, theFlemishand
the German spesking community) and threeregions(theWalloon Region, the Hemish Region,

5 Lal Bahadur Thapa and others VS. Ministry of Local Development and others, Op.cit.
& Article5(3) of 'Thelnterim Constitution of Nepal, 2007.'

7 Prof. Chudanath Bhattarai VS. Nepal Public Service Commission, Central Office, Kathmandu,
Full Bench, Wit of Certiorari, Nepal Kanoon Patrika, No.12, Decision No0.6402, Kathmandu,
2054 B.S. PP.360-374.

8 Tenth Plan (2002-2007), HisMgjesty's Government, National Planning Commission, Nepal, March,
2002., P295 and 575.



andtheBrussdsRegion) N But thiscountry isdividedintofour Linguistic Regions(the French—
gpesking Region, the Dutch-gpeaking Region, theBilingual Region of Brussals-Capital, and
the German-spesking Region). Each community ispart of oneof theselinguisticregions. It
hastypicd linguistic groupsin thefederal housesinthe Senate. Therearetwo houses, the
el ected members of each house aredivided into two groupsi.e. (i) aFrench Linguistic
group and (ii) aDutch Linguistic group.

Federal Sate Brazil hasrecognized only Portuguesefor the official language of the
country.® Whereas, another famous Feder al State Canada which has recognized the
supremacy of God and therule of law, " hastwo linguistic communitiesi.e. (i) the English
Linguisticcommunity and (ii) the French Linguistic community. According to the Canadian
Condtitution English and French arethe officia languageswith equa rightsand privileges
astotheir use.

I ndia hasdivided the position and status of thelanguagesinto two groupsi.e. (i) Languages
of theUnion, and (ii) Regional Languages. Hindi in Devanagari script and Englisharethe
official languagesof the Union.”” The Constitution referstothe other eighteen languages,
including Nepali, which may be adopted by the Statesasaregional language by law as
well asfor other purposes.

South Africahasnearly onedozen official languagesincluding Engli sh.” Wheress, the
prominent federa country Switzer land hasacknowledged and guaranteed thefreedom of
itsnational languages of German, French, Italian and Romans.”

Thelargest Unitary State of theworld Peopl€ sRepublic of Chinahasclearly statedin
itscondtitution that the peopleof al nationditieshavethefreedomto useand develop their
own spoken and written languages, and to preserveor reformtheir ownwaysand customs.”
Theorgansof salf-government of the national autonomousareas can employ the spoken
andwrittenlanguageor languagesin common useinthelocdity andinthecourt proceedings.
The Peopl€'s court and Peopl €'s Procuratorates should provide trand ation for any party

® Articlel, 2& 3of ‘The Constitution of Belgium,1970'.

10 Article 13 of 'The Constitution of Brazil, 1988'.

11 Seethe Preamble of 'The Constitution Act, 1982' (The Constitution of Canada).
2 Article 343 and see also Article 344 of 'The Constitution of India’, 1950.

13 Article 6(1) and see also the Articles 6(2)-(5), 30-31,185 and 186 of 'The Constitution of South
Africa, 1996

14 Article4 of 'The Constitution of Swiss Confederation,1998'.
15 Article4(3) of 'The Constitution of People's Republic of China,1982'.



tothecourt proceedingswhoisnot familiar with the spoken or written languagesin common
useinthelocdity.

Sweden has managed the opportunitiesto promotethe ethnic, li ngui sticand religious
minoritiesto preserve and develop their own cultura and socid | ife’® Inthesame manner,
Italy hasprotected thelinguistic minoritiesby meansof specid provis ons.”’

Persanislinguafrancainiran, however, theuseof regiona andtribal languagesarea so
alowedinthepressand massmedia, aswell asfor teaching of their literaturein schools.
Namibia accepts English asthe official language but thereisnothing contained in the
condtitution to prohibit the use of any other Ianguageﬁ19 Smilarly,in Spain, Cadtilianisthe
officia Spanishlanguage, but the other languages of Spain can also beused astheofficid
languagein respective autonomous communitiesin accordancewith their datutes”

Irish, thenationd languageof | rland, isrecognized asan officid languagewhereasEnglish
isrecognized asasecond officid | anguage.21 Similarly, the South Asian country of Sri
L anka hasaccepted the Sinhadaand Tamil asitsofficial languagesand Sinhaa, Tamil and
Englishareacknowledged asthenationd Ianguageﬁ22

D. Identification of | ssues

1. Inclusiveness

Among others, inclusion, demacratization, and restructuring of the Statearethemain
issuesrelated to languages spoken by the various ethnic communities. Unless proper
arrangement ismade, problemsrelated to language will remain the same, which may
be barrier to transforming the nation into a'Modern Nation' or ‘New Nepal'. So far
Nepa hashad apolicy of onelanguage, whichisinother words, apolicy of exclusion
of al others. The policy should beinclusion of al languagesin the new democratic

16 Article2(4) of 'The Constitution of Sweden'.

17 Article6 of 'The Constitution of Italy,1947".

18 Article 15 of 'The Constitution of Islamic Republic of Iran, 1979'.

1 SeetheArticle 3 of 'The Constitution of Namibia, 1990'.

20 Article 3 of 'The Constitution of Spain, 1978.

2L Articleof 'The Constitution of Ireland, 1937

2 Articles27 and 28 and seea so theArticles 19(1), 29to 48 of 'The Constitution of Sri Lanka, 1997



system. Thecurrent voi cesfor thedemocratization and restructuring of the Stateinclude
thevoicesfor incluson of languagesaswell.

2. Democratic System

Statisticsin Nepal show that themore democratic thesystemis, thelarger the number
of languages spoken. For example: when multiparty democracy wasexercisedin 1954,
atotal of 44 mother tongueswererecognized. But, during king Mahendra'sautocratic
rule, that number was reduced to 33, and during the Panchayat regime the number
went downto 16. Inthe multiparty democratic system of 2001 the number increased
to 92°° and then to 125 in the followi ng year, 2002.”* Therefore, a democratic
environmentisvitd for theexistence, preservation and promotion of linguistic diversity.

3. Government Initiatives

Government initiatives are crucial to protect, promote and preserve the various
languages spoken asamother tonguein different ethnic communities. Sofar the State's
mechanismfor theformulation, implementation of policies, plans, programsand drategies
to preserve and promote the scripts, grammars, literatures, text books, recordsand
other reading materiasof thevariouslanguagesarelacking. Asaresult, 40 languages
areon theverge of extinction, 19 are already dead. The preferential treatment of
Nepali language hasadirect impact on other ethnic communitiesand their mother
tongues. Consequently, many haveforgotten their mother tongues, and thesearemoving
towards moribund. The State's negative attitude toward other languages is also
respons blefor weakening and €liminating other languagesfrom existence. Indoing so,
past governments have changed thelocal names of different historical, cultural and
natural heritagesetc. into Nepali or English e.g. local name Jnyamologma(Sherpa
Language) into 'Sagarmatha (in Nepali), and Mount Everest(in English).

23 Al statistics are taken from the National Census Reports.

24 Seethe B.F.Grimes, 'Ethnologue: Languages of the World, Dallas, Texas: Summer Institute of
Linguistics, Inc. 2002A.D.



Chapter - VI1II

Attorney System in the Country: A Question
of Independence and Accountability

A. Introduction

Therearetwo paralld attorney systemsin Nepal; government attorneys associ ated under
the Officeof theAttorney Generd, and privatelawyersbas cally associated with the Nepal
Bar Association (NBA).

TheAttorney Generd isacongtitutional body. The constitutional position of theAttorney
Generd isprimarily alawyer and secondarily apalitician. TheAttorney Generd ispolitica
positioninthe sensethat he/sheispoalitically appointed. TheAttorney Generd isthechief
law officer of the government. Government prosecutorsfunction from the central to the
district level under thedirect control of theAttorney General.

TheAttorney Generd’ spoditionisconfinedtolega advicetothegovernment, representing
the government in the courts, exercising control over magor prosecutions, and discharging
thelegd functionsof thesovereign. It doesnot have ministerid respongbility asagovernment
department. It exerciseslega functionsindependently.

TheNBA ontheother handisthe professional umbrellaorganisation of lawyersat the
nationd level. Under the NBA therearedifferent unitsfunctioning al over thecountry. The
NBA isthenationa representative of legd professon, serving the publicand theprofession
by promoting justice, defending rule of law and independence of the judiciary, and
professiona excellence.

Themgor principlesof the prosecutoria system and anindependent legal professoninthe
context of the new constitution are the subject of thispaper. To thisend the paper begins
with adiscussion ontheexisting national and internationa lega provisionsand principles
about the attorney systems. Asawholethisresearch will deal with following questions:

1.  Shouldthepostionandroleof theAttorney Genera and Public Prosecutors Office
be separated in the constitution?If so, what modality can be made?



Should the congtitution requirethat prosecutoria decision bemadewithout executive
interference?

What should be the appointment process of Prosecutors?
How canfair, independent and objective prosecutionsbe ensured in the congtitution?

Should the congtitution protect theindependence of thelega profession?1f so, should
it be donethrough binding guarantee or directive principle?

Should the congtitution guaranteethelega profession besdf-regulated?
ExistingAttorney System in Nepal

Office of the Attorney General:

i.  InterimConstitution of Nepal, 2007: Under the constitutional provision, the
Attorney Generd isappointed by the PrimeMinister and may hold officeat the
pleasureof the PrimeMinister. All government attorneysare associated with the
Attorney Generalsofficeand assist the Attorney General to dispense his/her
duty. TheAttorney Generd isthechief legd advisor to the Government of Nepd.
TheInterim Constitution has entrusted new dutiesto the Attorney Generd in
accordance with the changing conditions. The new duties are to monitor, or
causeto monitor, theinterpretation of law or theimplementation of thelegal
principlespropounded by the Supreme Court initsdecisonsand to investigate
complaintsor information received by him/her by any means, to investigate
allegations of inhumanetreatment of any personin custody, or that any such
person was not allowed to meet his’her relativesdirectly in person or through
legal practitioners, and give necessary directionsto therelevant authoritiesto
prevent therecurrence of such asituation.

Unlessthiscondtitution otherwiserequires, theAttorney Generd hastherightto
make the final decision toinitiate proceedingsin any case on behalf of the
Government of Nepd inany court or judicia authority.

Under thelnterim Condtitution, theAttorney General may del egatehisfunctions,
dutiesand power to his/her subordinates, to be expressed and complied with,
subject to the specified conditions. Assuch thereisaquestion of independence
of the State prosecutorsin the prosecutoria systemin Nepd . State prosecutors
arenot independent in the matter of prosecutions.



State casesAct, 1992: ThisAct isenacted for making provision to effectively
defend the casesin which the government ismade adefendant. ThisAct has
entrusted the authority to government attorneysto prosecute crimina offences.
Government attorneysmay providelega adviceto the policebut areindependent
to decide mattersof prosecution. Government attorneys also have specific
respons bilitiesto conduct civil litigation on behdf of thegovernment.

State cases Regulation, 1997: This Regulation provides detailed standard
operating proceduresin the matter of prosecution and civil defense.

Regulation Relating to the Government Attorney 1997: This Regulation
demarcates the job descriptions of the Attorney General and subordinate
government attorney hierarchy andtheir regiona jurisdiction. It a so guarantees
thetermsof employment of government attorneysand the command and control
mechanism.

Nepal Bar Association (NBA):

Constitution of Nepal Bar Association, 1992: According to this Constitution,
itisanautonomousand independent organization of legal professonashaving
perpetua succession. TheNBA Constitution has provided for the constitution
of an Executive Council asthe supervisory body to supervisethefunctionsof
the Executive Committee and other Units under it to decentralize NBA's
functiondities

Under theNBA Constitution, the mg or objectivesof NBA areset asfollows:

a.  Promotion of unity, good faith, brotherhood, professiona conduct and
courtesy among themembers,

b.  Protectionand promotion of the professond interest of legd professonds;
c. Promotion of theruleof law and independence of the Judiciary;

d. Provideprofessond and professiond development support todl members
of legd profession; and

e. Promotionof thejustice system and facilitation of law reform, etc.

Nepal Bar Association Bylaws, 1993: These Bylawswereformulated under
theauthority of the Congtitution of theNBA to providedetalled sandard operating
proceduresfor the NBA to achieveitsobjectives.



C.

Nepal Bar Council Act, 1994: ThisActisrelated to the context of thisstudy
because the President of NBA sitsasaCouncilor of Nepa Bar Council which
hasthe duty to administer thisAct. It hasaduty to providethe Bar Council
examfor entranceintothelegd professon andtoregister thenameof candidates
passingtheexam aslawyers. TheBar Council of Nepal takesdisciplinary actions
againg Lawyers.

Code of Conduct of Legal Professionals, 1995: This Code governs
professional codesand ethical conduct of legd practitioners.

Interim Constitution of Nepal, 2007 has entrusted a new role to the Nepal
Bar Association. The Chief Justice appointsasenior advocate, or an advocate
who hasat |east twenty yearsof experienceasamember of Judicial Council on
the recommendation of the Nepal Bar Association. It should be noted herethat
the Judicia Council istheauthority that appointsjudgesand takesdisciplinary
actionsagainst them.

| nter national L awsand | ndependenceof Prosecutors

Guiddlineson the Roleof Prosecutors, 1990 (hereinafter: the Guidelines) were adopted
by the Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offendersin 1990. Thisdocument provides24 Guiddinescovering: quaifications, selection
andtraining; statusand conditionsof service; freedom of expression and association; role
incriminal proceedings, discretionary functions, alternativesto prosecution; relationswith
other government agenciesor ingtitutions; disciplinary proceedings, and observance of the
Guidelines. The Preamble of thisdocument statesthe prosecutors’ roleiscrucia inthe
administration of justiceasisanindependent and impartia tribunal.

1

Professional qualifications

Guidelines1 and 2 providethat persons sel ected as prosecutors shal beindividuals
of integrity and ability, with appropriatetraining and qualifications, and that States
shall ensure that selection criteria for prosecutors embody safeguards against
appointmentsbased on partidity or prejudice on various stated grounds, except that
it shall not be considered discriminatory to require acandidate for prosecutorial
officeto beanationd of the country concerned.

1

Guidelines on the Role of Prosecutors, Adopted by the Eighth Crime Congress, Havana, 27
August-7 September 1990. availableat: http://www.uncjin.org/Standards/Rules/r16/r16.html visited
on 30 January 008.




Satusand conditionsof service

According tothe Guidelines, prosecutors, asessentid agentsof the administration of
justice, shall at al timesmaintainthe honor and dignity of their profession. States
shall, for their part, ensure that prosecutors are ableto perform their professional
functionswithout intimidation, hindrance, harassment, improper interference or
unjustified exposureto civil, pend or other ligbility.

Freedom of expression and association

Prosecutorslikeother citizensareentitled to freedom of expression, bdlief, associaion
and assembly, and they have, in particular, theright to take part in public discussion
of matters concerning the law, the administration of justice and the promotion and
protection of human rights and to join or form local, national and international
organizationsand attend their meetings, without suffering professiona disadvantage
by reason of their lawful action or their membershipinalawful organization.

Therolein criminal proceedings

According to the Guidelines, the office of prosecutorsshall be strictly separated
fromjudidd functionsand shdl perfformanactiveroleincrimind proceedings, induding
institution of prosecution. Prosecutors cannot act according to thelr own preferences
but are duty-bound to act in accordance with the law and to perform their duties
fairly, conastently and expeditioudy, and respect and protect human dignity and uphold
humanrights. In performing their duties, prosecutorsshal, inter alia, carry out their
functionsimpartially and avoiddl political, socid, religious, racid, culturad, sexud or
any other kind of discrimination. Prosecutorshaveaspecid obligationwithregardto
evidence against suspectsthat they know or believe on reasonable groundswas
obtai ned through recourseto unlawful methods, which congtituteagrave viol ation of
thesugpect’ shumanrights. Insuch Stuaionthey shdl ether refusetousesuch evidence,
or inform the Court accordingly, and shall take all necessary stepsto bring those
responsibletojustice.

Alter nativesto prosecution

TheGuiddinesprovidedternativewaysin caseswherethe prosecutorsare deding
withjuveniles.



6. Accountability

Disciplinary proceedingsagaingt prosecutorsalleged to have acted inamanner clearly
out of therange of professiona standards shall be processed expeditioudy andfairly
under gppropriate procedures. Prosecutorsshal havetheright toafair hearing; and,
aswith respect tojudges, the decision shall be subject toindependent review.

Prosecutorsmust fulfill an essentid functionintheadministration of justiceand must
bedtrictly separated from the Judiciary and the Executive.

D. Independenceof Lawyersand Legal Professionin
| nter national Law

In addition to independent and impartial judgesand prosecutors, lawyers congtitute the
third fundamentd pillar for maintaining theruleof law inademocratic society and ensuring
theefficient protection of human rights. As stated in the preambl e of Basic Principleson
the Role of Lawyers,2 (hereinafter: the Basic Principles) the adequate protection of the
human rightsand fundamental freedomstowhich al personsareentitled, requiresthat all
personshaveeffectiveaccesstolega servicesprovided by anindependent legd profession.

Therearevariousprocedura guaranteescontained ininternationa law that alow lawyers
to represent theinterestsof their clientsin anindependent and efficient manner incivil and
criminal proceedings. Here, theanaysiswill belimited to highlighting some of themain
principlescontained inthe Basic Principles, aswell as some statements made, and cases
decided by, theinternationa monitoring organsconcerning therightsof lawyers.

1. Dutiesandresponsbilities

Principle 12 of theBasic Principles providesthat lawyersshal at al timesmaintain
thehonor and dignity of their profession asessential agentsof the administration of
justice, and, according to Principle 13, their dutiesshall include, advising clientsasto
their legal rightsand obligations, and asto theworking of thelega system; assisting
clientsintakinglega actionto protect their interests, and ass sting them before courts,
tribunal sor adminigtrative authorities. Lawyersa so seek to uphold humanrightsand
fundamental freedoms recognized by national and international law and shall at all
timeact fredy and diligently.

2 Basic Principles on the Role of Lawyers, Eighth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, Havana, 27 August to 7 September 1990, U.N. Doc. A/
CONF.144/28/Rev.1 at 118 (1990).



Guaranteesfor thefunctioning of lawyers

According to the Basic Principle governments shall ensurethat lawyers perform
without intimidation, hindrance, harassment or improper interference, totravel and
to consult with their clients freely, and shall not suffer, or be threatened with,
prosecution of administrative, economic or other sanctionsfor any actiontakenin
accordancewith recognized professional duties, slandardsand ethics. Indischarging
their functionsthey shal be adequatdly safeguarded by theauthorities.

In present context of Nepal, where lawyers are continuously killed, threatened,
intimidated or harassed, the Government must do their utmost to protect lawyers.

Principle 18 Statesthat lawyersshd| not beidentified withtheir clientsor their clients
causes asaresult of discharging their functions. The Special Rapporteur on the
Independence of Judgesand Lawyers, in 1998 stated that |awyers* representing
accused personsin politicaly sengtive casesare often subjected to such accusations.”
According to the Special Rapporteur, governments have an obligation to protect
such lawyersfrom intimidation and harassment.

ThePrinciple 19 d so providesthat, court or adminigtrativeauthority should not refuse
torecognizetheright of alawyer to appear beforeit for hisor her client unlessthat
lawyer hasbeen disqudified. And, the Principle 20 addsthat |lawyersshdl enjoy civil
and pena immunity for relevant statementsmadein good faithintheir professiona
appearances.

L awyersand fundamental freedoms

Principle 23 providesthat, lawyerslike other citizens are entitled to freedom of
expression, belief, association and assembly. But, lawyers shall always conduct
themselvesin accordance with thelaw and the recogni zed standards and ethics of
thelegal profession. Principle 24 further statesthat lawyersshall beentitled toform
and join self-governing professional associations. As pointed out by the Special
Rapporteur, Bar Associationsshall not, consequently, beused toindulgein partisan
politicswhereby they would compromise theindependence of thelega profession.
Thefollowing are someof the noted freedomsof lawyers.

I.  Executive permission to exercise the legal profession: One of the keysto
ensuring theindependence of lawyersisto allow them to work fregly without
being obliged to obtain clearance or permission fromthe Executiveto carry out
their work. The State should take all appropriate measures, including areview
of the congtitution and thelawsto thisend.



ii.  Theright to peaceful assembly: The national constitution and laws should
guarantee the right to peaceful assembly to secure the right to freedom of
expression. The European Court of Human Rightsin one case construesvery
srictly thepossibilitiesfor the statesto limit the exercise of theright to peaceful
assembly, eveninthe caseof lawyers.

iii.  Theright to freedom of association: In acase against Nigeria, the African
Commission on Human and Peoples’ Rights had to consider that the L egal
Practitioners (Amendment) Decree, 1993, established anew governing body
of the Nigerian Bar Association; of thetotal of 128 membersof thisorgan,
called the Body of Benchers, only 31 were nominees of the Bar Association
whilethe other memberswere nominated by the government. The Commission
added that interference with the self-governance of the Bar Association may
limit or negate the reasonsfor which lawyersdesireinthefirst placetoforman
association. The Commission also pointed out that whereregul ation of theright
to freedom of association isnecessary, the competent authorities should not
enact provisonswhichlimit theexercise of thisfreedom.

iv. Theright to freedom of expression: In the case of Schopfer, the European
Court of Human Rightsarrived at the conclusionthat there had beennoviolation
of Article 10 of the European Convention on Human Rightswhenthe Lawyers
Supervisory Boardin the Canton of Lucerne, Switzerland, imposed afine of
500 Swissfrancson the applicant for breach of professiond ethicsafter hehad
called apressconferenceat which hecriticized theactionsof adistrict prefect
andtwo district clerksin apending casein which hewasinvolved. The Court
further added that, the guarantorsof justice, whoseroleisfundamental ina
State based on therule of law —must enjoy public confidence, and, thekey role
of lawyersinthisfield isto contributeto the proper administration of justice by
maintaining public confidence.

Codesof professional discipline

TheBasic Principles state that, codes of professional conduct for lawyersshall be
established by thelegal profession through itsappropriate organs, or by legidation.
Complaints against lawyers shall be processed expeditiously and fairly under
appropriate procedures before animpartial disciplinary committee established by
thelega profession or before an independent statutory authority, or beforeacourt,
and shdll be subject to anindependent judicia review.



Disciplinary proceedingsagainst lawyersmust betruly independent of the Executive
and guarantee due processin the course of the proceedings. In order to beableto
fulfill their professona duties, lawvyersmugt, inparticular:

I. beabletoworkintrueindependence, freefrom external political or other
pressure, threatsand harassment;

ii. beensured due processguarantees;

lii. beabletoacttoupholdnationaly andinternationally recognized humanrights,
and

Iv. beallowedtoanswer for violationsof rulesof professional conducts.

E. SomeAlternativeModesand Policies

Not only the private lawyers, but a so government prosecutors shall enjoy professional
independence. Whilethe State’sduty isto secure their independence, their principal
obligationisto actin such away that absolute democracy isachieved, and theruleof law,
essentid for thesurviva and good ordering of the Stateitself, are preserved. Independence
requiressecurity intermsof employment and professiona considerations, the guarantee of
therightsof lawyers, such asfreedom of expression, belief, association and assembly. It
alsorequiressecurity of lifein the scourge of terrorism, devel opment of professional
excellence and expertisein the context of aglobalized world and working conditionsfree
fromfear.

The profession, no lessthan thejudiciary, operates asacheck on the Executive power.
Theruleof law will not prevail without assuring thelaw’sprincipa actorsi.e., judgesand
practicing lawyersand a so lega academics, avery high measure of independence of mind
and action. Respect for independence of lawyers must also come from the standards of
theNBA itself. Controlling corruption, bias, unethical or unprofessional conduct, and
promoting va uesof independence, integrity, propriety and professiond competenceshould
bethe priority areaof NBA to maintain institutional independence. A leadershiprolein
society andin areasof thelaw, professional and institutiona reform and continuing lega
education to enhance capacity isalso theresponsibility of anindependent NBA. Without
the capacity of itspractitionersno legal profession can beindependent.

A strong legal system based on the rule of law, requires independent and impartial
prosecutorswilling to investigate and prosecute suspected persons even those persons
actinginan officia capacity. Unlessjudgesand prosecutorsplay key rolesin maintaining
justiceinthe society, acultureof impunity will takeroot. If peopleencounter problemsin



securingjustice, they may bedriventotakethelaw intheir own handsresultinginanarchism
and the deterioration of the administration of justice. The present scenario resemblessuch
anenvironment.

Therearebascally two mode sof prosecutoria systemsintheworld. First, theprosecutors
are ensured independencein the constitutional provision separately in the Chapter of
Attorney General, and secondly, Attorney General isthe Minister responsiblefor deciding
whether charges should belaid or withdrawn, and thisisameatter onwhich he/shedoesnot
consult hisCabinet colleagues, eventhe PrimeMinister.

The State Prosecutor will be autonomousand independent in his’her work and will exercise
higher officeon the basis of the constitution, lawsand ratified international treaties.

Beyond theissuesstated abovethereare other pertinent issuesthat require urgent address
inthecontext of Nepal. Inthe current challenging context, the NBA should pressurizethe
government to ensurethe security of each lawyer. Lawyershaveresponsbilitiesnot only
for the specific clientsbut to society at large. The Interim Constitution guaranteesthat the
indigent person shdl havetheright tofreelega aidinaccordancewithlaw. But thisguarantee
isonly inrespect to the crimina prosecutions.

Bar Associationsplay avita roleinthe appointment of judgesand up to 90% of thejudges
areappointed from private practitionersin other countries. Butin Nepal hardly fivetoten
percent of judgesaretaken from privatelawyers. Under the I nterim Constitution of Nepal
thereisanew roleof the NBA in thejudge’ s appointment. NBA hasto be activeenough
toutilizethisprovision.
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0 Ibid.
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11 DiasJurisprudence (page 65).
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12 Article-6,7,8,10,21, Universal Declaration of Human Rights.
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Chapter - X

Constituent Assembly Procedure

A. Introduction

The Condtituent Assembly isasovereign body representing theinterest of sovereign people
through direct election. It isan extraParliament in theabsence of legidativebody. Itisaso
asdlf-governing body taking respong bility tolead the nation until thenew governing system
is established. It has the symbolic value of National Unity and can be regarded as
representing the peoples aspirations. As Nepal isunder the process of a Constituent
Assembly dection, no daborationregarding theauthenticity of theannouncement isneeded.
Hence, thisstage of discussionisnot addressed in thisdiscussion paper.

Asadirect result of Comprehensive PeaceAgreement between the Government of Nepal
and Communist Party of Maoist (CPN-M) on 22 November 2006, Nepa hasbeeninthe
process of devel oping anew constitution through aConstituent Assembly. Whiletalking
about the procedure of the Constitution A ssembly, discussions should focusonthe stages
required to compl etethework of making anew constitution. Asdiscussed by Jon Elster,
Robert K. Merton Professor of Social Sciencein Columbi aUniversity,1 inthefirst stage,
the assembly hasto be convoked. Second, aprocedurefor selecting or el ecting delegates
hasto be adopted. Third, the mandate of the Assembly and of the delegates hasto be
defined intermsof constraints on what must beincluded and what cannot beincludedin
thefinal document. Fourth, oncethe delegates meet, their credentialshaveto beverified
so that the Assembly can be formally constituted. Fifth, aninternal decision-making
procedure of the Assembly hasto be specified. Finaly, amodeof ratifying the condtitution
hasto belaid down.

Thelnterim Constitution of Nepa , 2007, the Constituent Assembly Act, 2007, and other
laws, haveincorporated the principle of mixed eectora systemincludingthefirst past the
post system and party closed list system under the proportional representative system.
Assembly members may bebased on geography, aparticular community such asreligion,
gender, ethnicity, women, disabled, marginalized peopleetc. It may call areferendumto
approveissuesof National interest.

1 Elster J, Arguing and Bargaining in Two Constituent Assemblies, 2 U. Pa. J. Const. L. 345, 2000,
p 359.



Indeed, the Constituent Assembly isan authentic body that framesthe constitutionin
accordance with the peopl€saspirations. It will ratify thedraft prepared by Congtitution
Drafting Committee of Commission then enforce anew congtitution. Peoplecanclaim
ownership of such congtitution asit would bebuilt under their direct supervision.

1.

Justification for a Constituent Assembly

A Congtituent Assembly isjustified when an old system endsand it isnecessary to
start anew palitica system. Similarly, such asituationinacountry could be created
when acountry becomesindependent of colonid rule, witnessadivision of integrity
or sovereignty, or envisagestherestructuring of aStatethrough apeoples movement
or revolution. Such aconditionin Nepa was expressed by the peoplethrough the
second popular movement in 2006, who raised their voices so as to take steps
toward the formation of Democratic Republic of Nepal through a Constituent
Assembly.

The Source of a Constituent Assembly

Political power of the peopleisthe source of aConstituent Assembly. It may also
stem from apopular movement or revol ution or an understanding or agreement
between political powers. In Nepal, theInterim Constitutionisframed onthebasis
of an understanding between the CPN (M) and Seven Political PartiesAlliance
(SPA) andisathe source of the Constituent Assembly.

Goal of a Constituent Assembly

Thegoa of Constituent Assembly inIndiawasto form aDemocratic Republic by
representativesd ected by peopleof India. In South Africa, thegoa of the Constituent
Assembly wasto end the repressiverule of thewhite minority and to establisha
Democratic Republic. Thegod of the American Constituent Assembly wasto end
British colonid ruleand to establish aDemocratic Republic. Smilarly, thegod of the
Congtituent Assembly of Canadawasto becomeanindependent country to establish
ademocratic system of government. In Nepal, thegoa of the Congtituent Assembly
isto establishaFedera Democratic Republic.

Objective of a Constituent Assembly
A Constituent Assembly isnot aParliament making lawsand by-laws. Itisan extra-

parliamentary body, which by going through various stages, enforces a new
congtitution. Itisformed for limited period of time.



B.

1.

| dentification of | ssues

| ssues to be Considered by a Constituent Assembly

Political

(2) Democratic Republic(2) Parliamentary or Non- Parliamentary Presidentid
System of Government (3) Full Presidentia or Semi-Presidential System of
Government. (4) Full Prime-Minigterid or Semi- Prime-Ministerid System of
Government (5) Unitary or Federad System of Government. (6) Full- Federd
or Semi-Federal System of Government (7) Direct or Indirect el ection of
President or Prime-Ministerial System of Government (8) Absolute
Sovereignty inthe People (9) Full Press Freedom (10) Competitive Multiparty
System of Government. (11) Inclusive Democracy (12) Direct or Indirect
Democracy (13) Direct Electora or Indirect Electoral System (14) Limited
Government (15) Army Under the Parliament (16) Referendum and Recall
(17) Mgority Ruleand Minority Rights (18) Executive and Ruling Power to
the People. (19) Freeand Fair Elections (20) Right to Self-determination

Congtitutional

(2) Condtitutionalism (2) Guarantee of Basic Human Rights(3) Ruleof Law
(4) Separation of Power and Check and Balances (5) Independent,
Competent and Impartia Judiciary (6) Rel ation between Condtitutiond Organs
(7) Equality beforethe Law (8) Due- Processof Law (9) Federalism

Economic

(2) Economic Justice (2) Open Economic Policy (3) Budgetary control under
the Parliament (4) Independent Auditor Generd (5) Priority toAgro- industry
(6) Priority to Hydropower and Eco-tourism (7) Guarantee of Employment
(8) Welfare State

Social/Cultural
(1) Inclusive Democracy (2) Multi Ethnic, Multi Religious State (3) Open

Society (4) Socid Justice(5) EquitableDigtribution (6) All LanguagesNationd
Language(7) Social Security



2.

L egal

(1) Independent Competent Impartial Federal Judiciary. (2) Immunity of
intervention by Executive Legidature, Head of the Stateand Politica Parties
(3) Transparency inAppointment, Transfer and Accountability of Judgesand
Judicia council (4) Contempt of the Court (5) Judicial Review and Judicial
Activism (6) Accountableto the Constitution, Law and Recognize L egal
Principles.

Models, Structure and Principles of a Constituent Assembly

Sagesof Constituent Assembly

(1) Stageof Conflict Management; (2) Stage of Civic Education; (3) Stage of
Electora Management; (4) Stage of Formation of Constituent Assembly; (5)
Sageof Literature Collection; (6) Stage of Drafting; (7) Stage of Amendment
of draft Congtitution; (8) Stage of Ratification; and (9) Stage of Electionsto
Parliament according to New Constitution

Reason for Constitution Making Through a Constituent
Assembly

(1) All previous Condtitutionsin Nepd weredrafted by expertswithout popular
participation; (2) Importance of including marginaized groupsin congtitution
making; (3) For Economic Justice (4) For Socid Justice (5) For Inclusveness
in Political Mainstream (6) For achieving identity (7) For representation of
social and culturad traditionsof Jangatis, indigenouspeople

Sagesof People' sParticipation in a Constituent Assembly

a.  Nationwide participatory discussionfor identifying principlesand
objectivesof Congtitution.

b.  Participationinéectionsand electing representatives
c.  Publicdiscussions, suggestionson materialsindraft Congtitution
d.  Evauationof economic, sociad and cultural issues

e.  Needforreferenduminratification, enforcing of Congtitution



4.

Some facts that should be dealt with sincerely

Theeastern part of Bengal in undivided Indiabecame part of Pakistan because of
theldamicidentity of amajority of population. However, East Pakistan seceded
from united Pakistan becauseit wanted to assert itsBengali linguisticidentity. Nobel
LaureateAmartya Sen haswritten abook entitled "I dentity and violence" wherehe
haswritten about multipleidentities. According to him aperson having an identity
based only on ethnicity or religion might lead towhat hecals"violenceof identity” as
seenin Pakistan or Irag.

Most peoplein Nepal have morethan oneidentity. A Nepali may havereligious,
linguistic and ethnicidentities. A Bahun from the hillsmay haveaHindu religious
identity, aNepdi language mother tonguelinguisticidentity and aKhasethnicidentity.
A Magar from Gulmi inthewestern hillsmay haveaHindu rdigiousidentity, aNepdi
language mother tonguelinguistic identity and aMagar ethnicidentity. Similarly, a
Newar from Kathmandu valley may haveaHindureligiousidentity, aNewari mother
tonguelinguisticidentity and aNewar ethnicidentity.A Newar from Doti may havea
Nepali language mother tonguelinguigticidentity.

Morethan 90 percent of Madhes people haveaHindureligiousidentity, smilar to
most peopleinthehills, and many took pridewhen Nepa wasaHindu State. More
than half of MagarshaveaNepali language astheir linguistic identity asthey speak
Nepdi astheir mother tongue and thevast mgority arefollowersof Hinduismsimilar
to Bahuns, Chhetrisand inhabitants of the Terai. Haimendorf was awell-known
anthropol ogi st pioneering study of the Sherpasin the Sol ukhumbu region concluded
that they entered Nepal five hundred yearsearlier from Tibet. Sherpashave been
classified asAdibasis (Indigenous) and Janjatisaccording to theAct of Parliament.
Drabya Shah, the ancestor of Prithvi Narayan Shah moved to Gorkhaabout five
hundred years ago but heisnot recognized asAdibas (Indigenous) as he bel onged
to Kshetriya(Thakuri) community. Therearemany Newarswhoseancestorsmigrated
fromIndiaincludingtheMallakings. Morethan half of themfollow Hinduism. The
Act of Parliament making reservationsfor electionsto Constituent Assembly has
categorized all theNewarsas"Adibas" and Jangjati.
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