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k[i7e"ld M
g]kfn af/ Pzf]l;Pzg g]kfnsf] k|hftflGqs / sfg"gsf] zf;gsf] ljsf;df nfdf]
;dob]lv lqmofzLn 5 . klxnf] / bf];f| ] hgcfGbf]ngdf af/ Pzf]l;Pzgn] k|hftGq,
sfg"gsf] zf;g / dfgj clwsf/sf] nflu g]tT[ jbfoL e"ldsf lgjf{x u¥of] . ;z:q åGåsf]
k[i7e"lddf ;DkGg a[xt\ zflGt ;+emf}tfsf] d"n p2]Zo ;+ljwfg ;efdfkm{t /fHosf]
k'g;{/+ rgf, /fHosf ;a} txdf ;dfj]lztf / ;+3Lo nf]stflGqs u0ftGqsf] :yfkgf /x]sf]
5 . oL p2]Zox¿ ;+ljwfgdf ;dfj]z ug'{ Ps r'gt} Lk"0f{{ t/ cTofjZos lhDd]jf/Lsf
¿kdf b]lvPsf] 5 . t;y{ g]kfn af/ Pzf]l;Pzgn] Sofg]l8og af/ Pzf]l;Pzgsf]
;xsfo{df ljBdfg ;|ft] / ;fwgsf] clwstd k|of]u u/L gf} j6f ljifox¿df lj1x¿af6
cWoog cg';Gwfg u/fO{ ;+ljwfg ;efdfkm{t aGg] ;+ljwfgsf] lgldQ l;kmfl/zx¿ tof/
u/]sf] 5 .
;+ljwfg lgdf{0f k|lqmofdf ;+nUg cGo ;+:yfx¿ h:t} o"=Pg\=8L=kL= / cd]l/sg af/
Pzf]l;Pzg;Fu k/fdz{ u/L cGo ;+:yfx¿n] ul//x]sf sfo{x¿nfO{ ;xfotf k'¥ofpg]
u/L / g]kfn af/ Pzf]l;Pzgsf] d"n ;/f]sf/sf ljifonfO{ ;dfj]z u/L gf} j6f ljifout
If]qdf cWoog, 5nkmn / l;kmfl/zx¿ tof/ kfl/Psf] 5 . of] k|lqmofsf] p2]Zo d"ntM
;+ljwfg lgdf{0f k|lqmofdf g]kfn af/ Pzf]l;Pzgsf ;Dk"0f{ ;b:ox¿sf] ;'—;"lrt
;+nUgtf, ;d'bfosf g]tT[ jbfoL ju{nfO{ ;}4flGts / k|fljlws kIfdf hfgsf/L u/fpg] tyf
b]zel/sf sfg"gJoj;foLx¿sf] ;'emfj ;+sng ug'{ /x]sf] lyof] .
g]kfn af/ Pzf]l;Pzgsf] k|efjsf/L ;+:yfut l;kmfl/zx¿sf] nflu g]kfndf ;+3Lo
;+/rgf, Gofodf kx'r
F , :jtGq Gofokflnsf, dxfGofoflwjQmf / sfg"g Joj;fo, Goflos
k|0ffnLdf e|i6frf/, cfTdlg0f{osf] clwsf/, cNk;+Vos / cflbjf;L÷hghflt tyf dw];Lsf
clwsf/, ;+ljwfgdf df}lns clwsf/sf] ;dfj]zLs/0f / ;+ljwfg ;efsf] sfo{ k|lqmofsf
7

;DaGwdf gf} j6f ljifox¿sf] 5gf}6 ul/Psf] lyof] . dfly plNnlvt ljifox¿df qmdzM
t'n;L e§ / ;Todf]xg yf¿, xl/s[i0f sfsL{ / 6+s b'nfn, xl/ km'ofn / a;Gt
clwsf/L, s'df/ /]UdL / d]3/fh kf]v/]n, uLtf kf7s ;+uf| n
} f / alatf pk|t] L, anaxfb'/
d'lvof / od'gf e§/fO{, bLkss[i0f >]i7 / ;Daf]hg lnDa', k"0f{dfg zfSo / ;'lgtf /]UdL
tyf rGb|sfGt 1jfnL / zflGt /fO{nfO{ plNnlvt ljifox¿df cg'zGwfgkq tof/ kfg{]
lhDd]jf/L lbOPsf] lyof] . pQm cg';GwfgkqnfO{ kl/dfh{g u/L To;df ;'emfj ;+sngsf
nflu b'O{ r/0fdf u/L b]zsf kfFrj6} ljsf; If]qdf ;DalGwt If]qsf gful/s ;dfh /
:yfgLo g]tT[ j Pj+ sfg"gJoj;foLx¿af6 k/fdz{ ;+sng ul/Psf] lyof] .
o;/L b'O{ r/0fdf ;'emfjx¿ ;+sng ubf{ sfg"g / Gofo;Fu ;DalGwt ljifox¿df
% j6} ljsf; If]qx¿df sfg"gJoj;foLx¿ ;xefuL u/fO{ sfo{zfnfx¿ ;DkGg ul/of] .
pQm k|lqmofdf b]zel/sf hDdf @)) sfg"gJoj;foLx¿ k|ToIf ;xefuL eP . To;}
u/L sfg"gL / Goflos ljifoafx]s cWoog cg';Gwfg ePsf c¿ kfFr ljifodf :yfgLo
g]tT[ j / gful/s ;dfh;Fu ;'emfj ;+nsg u/L cg';Gwfgkqsf l;kmfl/zx¿nfO{
kl/dfh{g ug{ gful/s ;dfh / :yfgLo g]tT[ jsf nflu ;]ldgf/x¿ cfof]hgf ul/of] .
pQm sfo{qmddf b]zel/sf @*( hgf gful/s ;dfh / :yfgLo g]tT[ jsf JolQmx¿
k|ToIf ;xefuL eP . plNnlvt b'j} sfo{qmddf g]kfn af/ Pzf]l;Pzgsf cWoIf,
;DalGwt If]qsf pkfWoIf, dxf;lrj, sf]iffWoIf tyf ;b:ox¿n] efu lng' ePsf]
lyof] . sfg"gJoj;foL / :yfgLo g]tT[ j Pj+ gful/s ;dfhsf] nflu cfof]hgf ul/Psf
gf}j6f ljifout 5nkmndf cg';Gwfgkq tof/ kfg{] lj1x¿n] ;xhstf{sf] ¿kdf efu
lng'ePsf] lyof] . sfg"gJoj;foLx¿ / :yfgLo g]tT[ j Pj+ gful/s ;dfhåf/f ;d"xut
5nkmn / k:t'ltdfkm{t ul/Psf ;'emfjx¿nfO{ lj1x¿n] cfˆgf] cg';Gwfgkqdf ;dfj]z
u/L kl/dfh{g;lxt k]z ug'{ ePsf] lyof] .
o;/L k]z ePsf cg';Gwfgkqx¿nfO{ cWoog u/L ljleGg If]qaf6 k|fKt ePsf
;'emfjx¿nfO{ dWogh/ u/L l;kmfl/zx¿ tof/ kfg{ clwjQmfx¿ gLtf uf}td bLlIft /
xl/ km'ofnnfO{ lhDdf lbOPsf] lyof] . ;+ljwfg ;efdfkm{t ;+ljwfg lgdf{0f k|lqmofdf
sfg"gJoj;foLx¿sf] ;'—;"lrt g]tT[ jbfoL e"ldsf lgdf{0f ug{ lj1x¿n] tof/ kf/]sf
cg';GwfgkqnfO{ ;+ljwfgdf l;kmfl/z ug{] k|of]hg / Jofj;flos / ;+:yfut ¿kdf
g]kfn af/ Pzf]l;Pzgsf] b:tfj]h agfpg] p2]Zosf ;fy lj1x¿sf l;kmfl/z / 5nkmnaf6
8

k|fKt ePsf ;'emfjx¿nfO{ g]kfn af/ Pzf]l;Pzgsf] #) cf}+ sfo{sfl/0fL a}7s;Fu} $%)
hgf sfg"gJoj;foL ;xefuL u/fO{ ! lbg] /fli6«o uf]i7Lsf] cfof]hgf u/L l;kmfl/zx¿sf
af/]df yk ;'emfjx¿ ;+sng ul/of] . To;/L k|fKt ;'emfjx¿sf cfwf/df d:of}bfsf/x¿n]
kl/dfh{g u/L g]kfn af/ Pzf]l;PzgcGtu{tsf *@ j6} af/ PsfO{ tyf cGt/f{li6«o ;|ft]
JolQmx¿;dIf ;dLIff / ;'emfjsf nflu k7fO{ k|fKt ;'emfjx¿nfO{ ;d]t ;dfj]z u/L
l;kmfl/zx¿nfO{ clGtd ¿k lbOPsf] 5 . o; l;kmfl/z k':tsn] sfg"gJoj;foLx¿ tyf
;DalGwt ;a}hgfnfO{ ljifout 1fg pknAw u/fpg / ;+ljwfg ;efnfO{ ;DalGwt
ljifosf ;DaGwdf gofF ;+ljwfgn] ;+jf]wg ug'k{ g]{ ljifox¿sf af/]df hfgsf/L pknJw
u/fpg ;xfotf k'¥ofpg] cfzf ul/Psf] 5 . ;fy} k|:t't l;kmfl/zx¿sf] cWoog u/L yk
;'emfj pknAw u/fpg] cj;/ klg pknAw x'g] cfzf ul/Psf] 5 .
;Dkfbgsf] qmddf o; k':ts;Fu} k|:t't ul/Psf l;kmfl/zx¿ lj1x¿n] k|:t't u/]sf
sfo{kqsf cflwsfl/s ;|ft] x¿dfkm{t, d"ntM cGt/f{li6«o sfg"g, cGo b]zsf ;+ljwfg tyf
;+oQ
' m /fi6«;3+ / If]lqo:t/df ljsf; ePsf dfGotfsf cfwf/df tof/ kfl/Psf 5g\ .
sltko l;kmfl/zx¿ /fli6«o:t/df eO/x]sf 5nkmn tyf g]kfnsf] ;+jw} flgs cEof;af6
u|x0f ul/Psf 5g\ .
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g]kfndf ;+3Lo /fHo ;+/rgf
s=

kl/ro

/fHosf] ;|ft] ;fwgsf] afF8kmfF8 / kx'r
F s]Gb|Ls[t /fHon] l;dfGt;Dd k'¥ofpg g;Sg] x'gfn]
/fHo txaf6 hgtf cfkm}n] zf;g ;~rfng u/L ;|ft] dfly ;dGoflos kx'r
F :yfkgfsf
;fy d'ns
' sf] ljsf;df ;xeflutf hgfpg ;+3Lotfsf] cfjZostf ePsf] dxz'; u/L
t/fO{df ePsf] Jofks k|bz{g tyf ;ft /fhg}lts bnx¿sf] ;xdltdf ;+3Lo /fHosf]
ljifo ;+ljwfgdf ;dflxt ul/Psf] 5 . jf:tjdf a[xt\ zflGt ;+emf}tfdf /fHosf]
k'g;{/+ rgf ug{] eGg] dfGotf ;+3Lo/fHosf] ;jfndf klg s]Gb|Ls[t lyof] .
a[xt\ zflGt ;+emf}tfsf] k|lta4tfnfO{ g]kfnsf] cGtl/d ;+ljwfg, @)^# sf] wf/f !#*
dfkm{t ;'lglZrt ub{} /fHosf] k'g;{/rgf ug{sf nflu ;'emfj lbg Ps pRr:t/Lo
cfof]usf] u7g ul/g]5 eGg] pNn]v u/L ;+3Lo ;+/rgfnfO{ ;+jw} flgs ;'lglZrttf k|bfg
ul/Psf] kfOG5 .
o; k[i7e"lddf, ;+ljwfg;efn] gofF ;+ljwfg lgdf{0f ubf{ ;f] ;+ljwfg ;+3Lo :j¿ksf] x'g]
af/]df ;xdlt e};s]sf] 5 . o;} ;Gbe{df ;+ljwfgdf d'ns
' sf] /fHo Joj:yfdf ;+3Lo
/fHo ;+/rgfsf nflu cfjZos kg]{ d'ne"t tTjx¿ s] s] x'g\ / To;nfO{ s;/L ;Daf]wg
ug'{ k5{ eGg] ;DaGwdf ;'emfjx¿ k|:t't ul/Psf 5g\ .

v= ;+3Lo /fHo ;+/rgfsf] ;}4flGts 5nkmn
!=

;+3Lo /fHo ;+/rgfsf] cjwf/0f
;+3Lo /fHo ;+/rgfn] s]Gb|Lo ;/sf/ / /fHo ;/sf/ u/L b'O{ cnu cnu Zff;sLo
s]Gb|x¿ lgdf{0f u/L /fHo zlQmnfO{ ljleGg ;Ldfdf juL{s/0f ub{5 . ;+3Lo /fHo
;+/rgfdf s]Gb|Lo ;/sf/n] vf; u/L Jofkfl/s zlQmnfO{ ;Ldfs[t u/L /fHonfO{
;'DkG5 / /fHo ;/sf/n] gful/s;Fu Jofkfl/s sf/f]af/df s/ p7fpg kfpg]
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clVtof/L kfpg] x'bF f hgtfsf k|ToIf ;/f]sf/sf ljifox¿df ;]j] f pknAw u/fpg
;+nUg x'G5 . ;+ljwfgcGtu{t :yfkgf x'g] ljleGg /fHox¿aLrsf] cfGtl/s ;DaGw
/ /fHo tyf s]Gb|Lo ;/sf/aLrsf] kl/eflift ;DaGwnfO{ g} d"ntM ;+3Lo /fHo
;+/rgf elgG5 .
Where (1963)

sf cg';f/ ;+3jfb eg]sf] o:tf] cjwf/0ff xf] hxfF /fHo zlQmnfO{
/fHo / s]Gb| ;/sf/sf aLr ;+of]hg / :jtGq ;Ldfdf /xg] u/L ljefhg ul/G5 .
plNnlvt cjwf/0ffnfO{ JofVof ub}{ Fridrich (1963) eGb5g\, ;+3Lo /fHo ;+/rgf
eg]sf] /fhg}lts ;d'bfonfO{ ul/g] ;+3Los/0f g} xf] . o; k|lqmofdf ljleGg /fHo
jf cGo cfjZos ;+Vofdf /fHo ;~rfngsf nflu cfjZos kg]{ c+ux¿ lgdf{0f
x'G5g\ / pgLx¿sf aLr pTkGg ;fd"lxs ;d:ofx¿sf] ;fd"lxs ;dfwfg ug],{
;fd"lxs gLlt agfpg] jf lg0f{o k|lqmof ;fd"lxs / ;xsfo{df x'g] u/L ;+emf}tf
ul/Psf] x'G5 . o;nfO{ cem JofVof ub}{ Tamuna (1998) eGb5g\ æ;+3Lojfb
eg]sf] ;/sf/sf] Pp6f o:tf] ¿k xf] hxfF jx'hftLotf jf ;+f:s[lts ljljwtf
;lxtsf cGo ljleGg ljljwtfsf] ;fd"lxs zlQmsf ¿kdf /fhgLlts ;+u7gx¿sf]
zlQm tyf sfd st{JonfO{ ljleGg /fHodf ljefhg ul/G5Æ .
/fHosf cfly{s tyf /fhgLlts zlQmnfO{ /fHo tyf s]Gb| ;/sf/ u/L b'O{ txsf]
;/sf/df ljefhg u/L /fHo ;~rfng ug]{ k|0ffnLnfO{ ;+3Lo /fHo ;+/rgf
elgG5 . ;+3Lo /fHo ;+/rgfdf /fHosf] sfo{sfl/0fL, Goflos tyf ljwflosL
tLg}j6f zlQmnfO{ afF8kmfF8 ul/G5 / To;sf] ;~rfng tyf lgoGq0f zlQm ;Gt'ngsf
cfwf/df ul/G5 . b]zsf] /fhsLo zlQm sDtLdf b'O{ txdf ljefhg u/L k|To]s
txdf cfkm\gf] If]qdf clGtd zlQm k|of]u ug{ kfpg] Joj:yf ;+3Lo /fHo ;+/rgfdf
ul/Psf] x'G5 . To;}n] ;+3fTds /fHodf hgtfx¿n] :yfgLo txdf g} Gofodf kx'r
F
kfpg] dfGotf /x]sf] x'G5 .

@=

lsg ;+3fTds ;+/rgf
;+3Lo ;+/rgf / o;sf] :j¿k d'ns
' sf] cfly{s ljsf;sf] :t/, hg;+Vofsf] cfsf/
jf ef}uf]lns Onfsfsf] lj:tf/n] lgwf{/0f ug]{ geO{ To; d'ns
' sf] cfkm\g} ljlzi6tfn]
lgwf{/0f ug]{ ljifo xf] . cg'ejn] s] b]vfPsf] 5 eg] rLg h:tf] 7"nf] cfsf/sf]
hg;+Vof / e"–Onfsf ePsf] d'ns
' df ;+3Lo :j¿k cfjZos k/]g eg] ;fgf] cfsf/
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ePsf] d'ns
' a]lNhod tyf cli6«ofdf ;+3Lo ;+/rgf cfjZos 7flgof] . ;+3Lotfsf]
cfjZostf ;DalGwt d'ns
' df /x]sf hgtfx¿sf] ;fd'bflos cl:tTj, wfld{s,
;fF:s[lts, cfly{s tyf oxfF;Dd ls dgf]j1} flgs l:yltn] klg lgwf{/0f ug]{ ljifo
xf] .
g]kfn Ps ax'hftLo, ax'eflifs tyf ax';fF:s[lts d'ns
' xf] . oxfF s'g} klg hflt,
efiff / ;+:s[ltsf] rLg, k|mfG;, O6fnL, O08f]gl] ;of cflb d'ns
' x¿ h:tf] clwkTo
(domination) 5}g . To;f] geP tfklg s]xL ;Lldt hflt, efiff / ;+:s[ltn]
d'ns
' df /fHo:t/af6 ;+/If0f kfO{ cGo hflt, efiff, wd{ / ;+:s[lt ztfAbLof}bl] v
pk]lIft /xg' k/]sf] ljjztf g} ;+3Lo ;+/rgftkm{ d'ns
' hfg' k/]sf] xf] .
ctM dlxnf, blnt, cflbjf;L hghflt, dw];L, pTkLl8t, pk]lIft / cNk;+Vos
;d'bfo, lk5l8Psf If]q cflbsf ;d:ofx¿ ;dfwfg u/L juL{o, hftLo, eflifs,
n}lËs, ;f+:s[lts, wfld{s / If]qLo e]befj cGTo ub}{ /fHonfO{ ;dfj]zL / nf]stflGqs
agfpg ;+3Lo :j¿k;lxt /fHosf] k'g;{/rgf ug'{ kg]{ b]lvG5 .
nf]stGqdf lgjf{lrt Joj:yflksf, lgjf{lrt sfo{kflnsf -;/sf/_, :jtGq Gofokflnsf,
;+jw} flgs ;jf]R{ rtf, b08xLgtfsf] cGTo, dfgj clwsf/sf cfwf/e"t dfGotfx¿sf]
kfngf, hgtfdf ;fj{ef}d;Qf / ;dfj]zLo 9fFrf x'g h¿/L 5 . To:tf] ;dfj]zLo
nf]stGq a9Ldt–dx'dt–afx'andf cfwfl/t k/Dk/fut k|hftGqeGbf leGg ;a}
If]q, ju{ / ;d'bfosf] ;dfg'kflts k|ltlglwTjsf] ;'lglZrttf ug{;Sg] x'g' h¿/L
5 . ;dfj]zL nf]stGqn] dfq klxrfgsf] dfGotf, k|ltlglwTjsf] ;'lglZrttf,
;|ft] ;fwgpk/ ;d'bfout ;dfg kx'r
F / ;fd"lxs ;+ke
| ;
' Qf k|bfg ug{ ;Sb5 .

#=

;+3Lo ;+/rgfsf] cf}lrTo / kmfObfx¿
;+3Lo /fHo ;+/rgf /fhgLlts, cfly{s, ;fdflhs tyf ;fF:s[lts cfwf/x¿af6
plrt x'g ;Sb5 . cfly{s ¿kn] ;+3Lo ;+/rgf ;fj{hlgs ;|ft] x¿, j:t' tyf
;]jfx¿sf] ef}uf]lns cfwf/df ePsf] ljljwtf / To;sf] kmfObfsf cfwf/df to
ul/g] ljleGg txsf] ;/sf/sf ¿kdf lgwf{l/t ul/G5 . o;df j:t' tyf ;]jfnfO{
/fli6«o, If]qLo -/fHo_ tyf :yfgLo -;d'bfo_ txdf ljefhg u/L k'glj{t/0fsf]
cjwf/0ff ;dfj]z ul/G5 . csf]{ cy{df eGbf o:tf] If]qLo j:t'sf] pkef]u ToxL If]q
12

(edius)

leqsf hgtfnfO{ ug{] cj;/ lbOG5 . o;n] hg;d'bfonfO{ cfly{s
ljsf;sf s'/fx¿df ;xefuL u/fpgsf ;fy} pTkfbg j[l4 ug{ ;d]t pT;flxt ub{5 .
;fdflhs, hftLo, eflifs tyf e"agf]6 ;d]tsf cfwf/df /fHo lgdf{0f ug]{ klg
csf]{ ;+3Lo /fHo ;+/rgfsf] cfwf/ xf] . o:tf] cfwf/df ;+3Lo /fHo ;+/rgf lbFbf
ax'dt ;b/ / cNkdt sb/sf cfwf/df lbOG5 . o;f] ubf{ /fHo ljvl08t x'g,]
;fdflhs tyf ;fF:s[lts cfwf/ eTsg], ax'dtsf] lg/+sz
' tf jf cl:y/tf pTkGg
x'g] ;+efjgf eP ToxfF of] cfwf/df ;+3Lo ;+/rgf lbOFbg} .

ahf/ tyf ;]jfx¿ ;d]t ljs]Gb|Ls/0f e} :yfgLo tx;Dd k'Ug] x'bF f ax'eflifs,
ax';fF:s[lts tyf ax'hftLo d'ns
' df ;+3Lo ;+/rgfnfO{ plrt dflgG5 . cfˆgf]
eflifs jf hftLo cfwf/df cfˆgf] j}slNks ;|ft] dflysf] kx'r
F df ;'ljwf x'g] x'bF f
o;nfO{ ;+3Lo /fHo ;+/rgfsf] d"n cfwf/sf ¿kdf klg a'lemg] ul/G5 . ;fj{hlgs
;]jf klg :yfgLo :t/df g} pknAw x'g] x'bF f grflxFbf] hg;+Vofsf] s]Gb|Ls/0f tyf
zx/Ls/0f klg sd x'bF } hfg]5 . /fHox¿ cfk;L ;b\efj / ;xof]uaf6 cl3 a9\g]
x'bF f pgLx¿sf] ;fd"lxs / ;dfg'kflts ljsf; klg x'g] b]lvG5 . o;/L ;+3Lo /fHo
;+/rgfn] cfly{s ljsf;nfO{ 6]jf k'¥ofpFb5 .
;+3Lo /fHo ;+/rgfdf s]Gb|Ls[t /fhgLlts x:tIf]kaf6 hgtfnfO{ ;'/Iff ;d]t
ldNb5 . lsgeg] ;+3Lo /fHo ;+/rgfdf /fHosf] /fhsLo;QfnfO{ dfGotf lbOPsf]
x'G5 . ;Lldt cj:yfdf s]Gb|nfO{ x:tIf]k ug{;Sg] clVtof/L ;d]t lbOg] x'bF f
cNk;+Vosx¿sf] dfgj clwsf/sf] ;d]t ;'/Iffsf] k|Tofe"lt x'g ;Sb5 . ctM
hgtfx¿n] cgflwkTo (non-domination), pGd'lQm tyf cj;/x¿sf] clea[l4
h:tf ljleGg gful/s :jtGqtfx¿sf] ;d]t e/k"/ pkef]u ug{ kfpg] x'G5 .
;+3Lo ;+/rgfn] ;fj{ef}ldstf, clwsf/, ;|ft] ;fwg / lhDd]jf/Lsf] ;fem]bf/L ub}{
/fHonfO{ clwstd nf]stflGqsLs/0f u/fpg, ax'n ;f+:s[lts / ax'n ;fdflhs
d'ns
' nfO{ Pstfsf] ;"qdf ufF:g, /fHok|lt ;a}sf] ckgTj ljsf; ug{, ;|ft] /
;fwgsf] a/fa/L ljt/0f ug{ / cfGtl/s åGåsf] zflGtk"0f{ tl/sfaf6 ;dfwfg ug{
;xof]u ug{] ePsfn] ;+3Lo ;+/rgf g]kfn / g]kfnL hgtfsf] lxtdf /x]sf] b]lvG5 .
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u= ;+3Lo ;+/rgfsf gd'gf, ;+/rgf, gLlt tyf l;4fGt
!= k|fGtLo / s]Gb|Lo ;/sf/sfaLr zlQmsf] afF8kmfF8 / cGt/;DaGw
/fHo;Qf lgdf{0fsf] hu eg]sf] cfly{s–;fdflhs cfwf/ g} xf] . ;j{ky| d /fHosf]
cfjZoQmfsf lglDt cfly{s hLjg lgjf{xsf Go"gtd cfjZos s'/fx¿ tyf Go"gtd
ef}lts k"jf{wf/x¿, e"ldnufot k|fs[lts ;|ft] ;fwg x'g} kb{5 . bf];f| ] s'/f ;fdflhs,
;fF:s[lts, eflifs / dgf]j1} flgs Ps¿ktf klg cfjZos kIf xf] . /fHosf]
k'g;{/+ rgf eGgfn] b]zsf] ;du| cfly{s, /fhg}lts, ;fdflhs tyf ;fF:s[lts
Joj:yfsf] k'g;{/+ rgf xf] eg] ;+3Lo /fHo ;+/rgf eGgfn] /fHo ;~rfngsf]
zlQmnfO{ ljeQm u/L s]Gb| / k|fGtdf afF8kmfF8 u/L /fHo ;~rfng ug]{ tl/sf xf] .
cf–cfkm\gf] ;fd'bflos ljlzi6tf, ef}uf]lns l:ylt / k|fs[lts ;|ft] ;fwgx¿sf] k"0f{
kl/rfngsf nflu ;+3Lo k|0ffnL pQd x'g] b]lvG5 . of] Ps k|sf/sf] k|lta4tf /
;dembf/Lsf] zf;g k4lt klg xf] .
;+3Lo /fHo ;+/rgfsf] s'/f ubf{ s]xL dxTjk"0f{ gd'gfx¿ / l;4fGtx¿sf] af/]df
rrf{ ug'{ ;fGble{s b]lvG5 M
-s_ ljleGg /fHox¿ Ps x'bF f cfly{s ¿kdf cfGtl/s ahf/, ljlgdo, ;'/Iff cflb
lx;fan] /fd|f] x'g] 7fgL :j]lR5s ¿kdf ;+3Lo ;+/rgf;lxt Ps 7fpFdf cfO{
(comming together) ;+3Lo ;+/rgf ;lxtsf] d'ns
' aG5 . ;+oQ
' m /fHo
cd]l/sf, ¿; tyf o'/f]kn
] L b]zx¿sf] ;+3 o;sf gd'gfx¿ x'g\ . Pp6} b]zleq
cfj4 ljljw hflt, hghfltx¿aLr hftLo åGå rs]/{ ;d:of pTkGg ePsf]
5 eg] To:tf] a]nfdf b]znfO{ Pstfa4 agfO/fVg hftLo :jfoQtf lbg]
Joj:yfnfO{ :jfoQtfdf cfwfl/t ;+3fTdstf jf Ps} 7fpFdf /flv/fVg] (holding
together) ;+3Lo ;+/rgf elgG5 . Sofg8f, a]lNhod cflb o;sf gd'gfx¿
x'g\ . g]kfn holding together sf] l;4fGt cGtu{tsf] ;+3Lo /fHo ;+/rgfdf
k|jz
] ug{ vf]Hb}5 .
-v_ ;+3 /fHodf afFl8Psf ljleGg k|bz
] x¿ / s]Gb|sfaLr ;|ft] ;fwgx¿ tyf
clwsf/If]q :ki6 ¿kdf ls6fgL u/L cufl8 a9\g] tyf ljljw k|bz
] x¿aLr
ljsf;sf nflu k|lt:kwf{ u/L cufl8 a9\g] k|0ffnLnfO{ å}w ;+3fTds k|0ffnL
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elgG5 . ef/t o;sf] Pp6f gd'gf xf] . å}w ;+3fTds k|0ffnLsf] ljk/Lt
;xsf/L ;+3fTdstfdf k|lt:kwf{nfO{ eGbf ;xsfo{df hf]8 lbOG5 . cd]l/sfsf]
gd'gf o;cGtu{t kb{5 . g]kfnn] klg ;xsf/L ;+3Lo ;+/rgfsf cfwf/df
zlQm afF8kmfF8 ug'{ cfjZos b]lvG5 .
-u_ h'g b]zdf hftLo, eflifs, wfld{s jf ;fF:s[lts ;d"xx¿nfO{ pgLx¿ ;3g
¿kn] a;f]af; ul//x]sf 7fpF jf pgLx¿sf] P]ltxfl;s ynf]x¿df :jfoQtf
lbg ;lsG5 To:tf] b]zdf e"v08Lo ;+3Lo ;+/rgf ckgfpg ;lsG5 .
l:j6\h/Nof08, Sofg8f, ¿; cflb b]zx¿df o:tf] ;+3Lo ;+/rgf /x]sf] 5 .
To;sf] ljk/Lt h'g b]zdf ax'h
F ftLo tyf ax';fF:s[lts ;d"xx¿ 5g\ t/
ltgLx¿sf] P]ltxfl;s e"v08x¿ 5'l§Psf 5}gg\ jf hfltx¿ 5l/P/ /x]sf 5g\
To:tf] b]zdf ;+ul7t ;+3Lo k|0ffnL (corporate federation) sf] Joj:yf
ug'k{ g]{ x'G5 .
-3_ h'g b]zdf ;+3fTds /fHox¿sf] PsfOx¿nfO{ ljgfe]befj ;dfg ;DaGwg
k|bfg ul/Psf] x'G5 / clwsf/ tyf st{Jox¿ klg ;a} k|fGtx¿nfO{ a/fa/
x'G5, To;nfO{ ;dfg ;+3Lo k|0ffnL elgG5 . To:t} ;+3Lo ;/sf/sf ;a}
k|fGtx¿sf] ;DaGw c;dfg 5 / ljleGg k|fGtx¿ km/s lsl;dsf clwsf/x¿
pkef]u ub{5g\ eg] To;nfO{ c;dfg ;+3Lo k|0ffnL elgG5 . Sofg8fdf
So'js
] Lx¿n] / ef/tdf hDd's:dL/ tyf l;lSsdn] c¿ k|fGtn] eGbf a9L
clwsf/ k|of]u ug]{ x'bF f of] c;dfg ;+3Lo k|0ffnL xf] . g]kfndf ;dfg ;+3Lo
k|0ffnLcg';f/ zlQmsf] jfF8kmfF8 x'gk' g]{ b]lvG5 . t/ ckjfbsf] ¿kdf s0ff{nL
If]qnfO{ s]xL a9L clwsf/ k|bfg ug'{ cfjZostf b]lvg ;S5 .
ª-_ h'g b]zdf hftLo, eflifs, wfld{s tyf ;fF:s[lts ;d"xx¿ Ps}7fpFdf ;3g
¿kn] a;f]af; ul//x]sf / ltgLx¿sf] P]ltxfFl;s e"v08x¿ 5'l§Psf] x'G5,
To:tf b]zx¿df hftLo ;+3Lo ;+/rgf ckgfPsf] kfOG5 . o;sf ljk/Lt h'g
b]zdf d"ntM Pp6} dfq hflt x'G5 To:tf] b]zdf If]qLo ;+3Lo ;+/rgfsf]
Joj:yf x'G5 . oL b'j} vfn] ;+3Lo k|0ffnL ldnfOPsf] ldl>t ;+3fTdstf
ef/t, kfls:tfg cflb b]zx¿df cEof; ul/Psf] 5 . g]kfndf klg ldl>t
;+3Lo k|0ffnL pko'Qm x'g] b]lvG5 .
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@= zlQmsf] afF8kmfF8 / afF8kmfF8sf l;4fGtx¿
s]Gb|Lo ;/sf/ / k|fGtaLr zlQmsf] afF8kmfF8 cleJoQm (enurmerated) / cjlzi6
(residuary) sf] l;4fGt adf]lhd ug]{ ul/G5 . zlQmsf] afF8kmfF8sf qmddf
;fj{ef}dzlQm b'O{ 7fpFdf cleJoQm x'G5 . b'j} ;/sf/x¿aLr zlQmnfO{ :ki6 ¿kdf
ljeQm u/L zlQm afF8kmfF8 ul/Psf] cj:yfnfO{ cleJoQm afF8kmfF8 elgG5 eg]
;fj{ef}d zlQm Ps ;/sf/n] csf]{ ;/sf/nfO{ ls6fg u/]/ lbg] / afFsL /x]sf
clwsf/x¿ cfk"mdf g} /xg] l;4fGt zlQm afF8kmfF8sf] cjlzi6 lz4fGt elgG5 . oL
l;4fGt cGtu{t d"ntM /fHon] s]Gb|nfO{ clwsf/ ls6fg ul/lbg] afFsL clwsf/
-cjlzi6 clwsf/_ cfk"mdf /fvL cfk"mn] k|of]u ug]{ k|rng klg x'G5 eg] s]Gb|n]
/fHonfO{ lglZrt clwsf/ lbO{ afFsL clwsf/ -cjlzi6 clwsf/_ cfk"mdf /fvL
k|of]u ug]{ k|rng klg kfOG5 . klxnf] gd'gf cd]l/sf, l:j6h/Nof08 / ¿;n] k|of]u
u/]sf 5g\ eg] bf];f| ] ef/tn] k|of]u u/]sf] 5 . g]kfndf ef}uf]lns ljlzi6tf, hftLo,
eflifs, wfld{s ljljwtf, ;|ft] sf] sdL cflb sf/0fx¿n] ubf{ cjlzi6 clwsf/
s]Gb|Lo ;/sf/df /xg] gd'gf ckgfpg pko'Qm x'g] b]lvG5 .

#= s]Gb| ;/sf/ / k|fGt aLr cfly{s ;|ft] sf] jfF8kmfF8 / s/
l;4fGttM ;|ft] dflysf] klxnf] clwsf/ To; :yfg s} x'G5 hxfF Tof] ;|ft] /x]sf] 5 . t/
;|ft] pkof]usf pkfox¿ / clwstd pkof]usf nflu ljz]if1, ;]jf / k|fljlws
;xof]usf] nflu ;+of]hg ug],{ u/fO lbg] lhDd]jf/L s]Gb| ;/sf/sf] x'g] x'bF f To;n]
klg nfef+z kfpg' kb{5 . To;}n] b]z rnfpg] lhDd]jf/L kfPsf] s]Gb| ;/sf/ / k|bz
]
rnfpg] lhDd]jf/L kfPsf /fHox¿sf aLr b'jn
} fO{ kof{Kt ;|ft] sf] cfjZostf kg]{
x'bF f pknAw ;|ft] nfO{ ;dGoflos ljt/0fsf] cfjZostf kb{5 . o;sf nflu
k|bz
] x¿ ;|ft] pknAw ug]{ xb tf]Sg' cfjZos x'G5 . k|bz
] leqsf sltko ;|ft] x¿
s]Gb| / k|bz
] sf ;femf clwsf/leq klg kfg'{ kb{5 . To;} u/L s]Gb|n] cfh{g u/]sf]
;DklQ klg s]Gb|Lo lgsfox¿ ;~rfng ug]{ vr{ 5'66\ of/ s]xL s]Gb|Lo ;~rLlt
/fvL z]if /sd k'gM k|bz
] x¿nfO{ cg'bfg / C0fsf ¿kdf lbg'kg]{ Joj:yf x'g
;Sb5 .
b]zsf] Pp6f k|bz
] / csf]{ k|bz
] , Pp6f hflt / csf]{ aLrsf] c;dfgtf x6fpg]
s'/fdf s]Gb|sf] ljz]if Wofg hfg'kb{5 . To;sf] nflu s]Gb|df /fli6«o of]hgf cfof]u,
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/fli6«o ljsf; kl/ifb, nf]s ;]jf cfof]u, s]Gb|Lo a}s
+ , :jfoQ zf;g dGqfno h:tf
lgsfox¿ x'g]5g\ . ;+3Lo k|b]zx¿sf] klg cfˆgf] :jfoQ cfly{s k|0ffnL
x'gk' b{5 . cfcfˆgf] If]qsf] k|fs[lts ;|ft] sf] pkof]u, cf}Bf]lus, s[lif, e"ld;'wf/,
hn;|ft] , jg h:tf s'/fx¿df k|bz
] x¿n] cf–cfˆgf] ljlzi6 gLltx¿ nfu" ug{ ;Sg]
x'gk' b{5 . k|fGtLo ;/sf/x¿n] cfkm\gf] gLlt lgdf{0f Pj+ zf;g k|zf;gnfO{ Jojl:yt
ug{ of]hgf cfof]u, ;]jf cfof]u, ljsf; lgdf{0fsf lgsfox¿, ;xsf/L tyf ljQLo
;+:yfx¿sf] Joj:yf ug{ ;Sb5g\ . k|fGtLo c+unfO{ cfˆgf] k|bz
] sf] jflif{s cfo
ljj/0f k|fGtLo Joj:yflksf ;efdf k|:t't u/L kf; ug{ ;Sg] Joj:yf x'gk' b{5 .
ltgLx¿nfO{ cfˆgf] If]qdf /fh:j ;+sng ug]{ / vr{ ug]{ :jfoQtf k|bfg
ug'k{ b{5 . o;/L :jfoQ k|bz
] x¿nfO{ cfly{s If]qdf cfkm\gf] gLlt lgdf{0f, zf;g
k|zf;g, ljsf; lgdf{0f, ;Dkbf ;+/If0f, cf—cfˆgf] If]qsf] k|sl[ ts ;|ft] sf]
kl/rfng, ko{6g ljsf; cflb clwsf/ x'g5
] .

$= sfg"g k|0ffnL
;+3Lo ;+/rgfcGtu{t kmf}Hfbf/L gLlt (penal policy) s]Gb|n] g} lgoldt ug'{ kg]{
x'G5 . k|dv
' sfg"gL Joj:yf vf;u/L kmf}Hfbf/L sfg"g, kmf}Hfbf/L sfo{ljlw sfg"g,
b]jfgL sfg"g, b]jfgL sfo{ljlw sfg"g / jfl0fHo sfg"gdf Ps¿ksf] (uniform)
sfg"g k|0ffnL ckgfpg' pko'Qm x'g] b]lvG5 . o; cjwf/0ffcg';f/ ;+3n] g} ;fdfGo
km}Hfbf/L ;+lxtf / sfo{ljlw ;+lxtf, b]jfgL ;+lxtf / b]jfgL sfo{ljlw ;+lxtf / jfl0fHo
;+lxtf agfpg] / d'ns
' el/ g} nfu" ug'k{ g]{ x'G5 . To;}u/L cGo k|dv
' ljz]if sfg"g
klg ;+3n] g} agfP/ nfu" ug'k{ g]{ x'G5 . To;f] ePtf klg ;DalGwt k|fGtLo PsfOsf]
ljlzi6tf / cfjZostfcg';f/ cGo kmf}Hfbf/L / b]jfgL sfg"g agfO{ nfu" ug{ k|fGt
:jtGq /xg ;Sb5 . k|fGtn] cf–cfˆgf] Onfsfdf nfu" x'g] ;Lldt kmf}hbf/L, b]jfgL
sfg"g s]Gb|n] clVtof/ u/]sf] kmf}hbf/L / b]jfgL sfg"g gLltsf] cwLgdf /xL agfpg
;Sg] x'G5 . k|:tfljt ;+3Lo ;+/rgfcGtu{t Psn sfg"g k|0ffnLnfO{ Ps k|dv
'
d'2fsf] ¿kdf :jLsf/ ug'k{ g]{ b]lvG5 .

%= ;+3Lo ;+/rgfsf] cfwf/
xfd|f] b]zdf !!# j6f hghflt, @$ blnt, (@ efiffefifL / !) j6f wfld{s ;d'bfo
/x]sf 5g\ . oL ;a} ;d"xx¿sf] ;femf ;xdlt / efjgfTds Pstf sfod x'g] / To;}
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cg'¿k ;+/rgf / gLltx¿ aGg] cfwf/ lgdf{0f ug]{ u/L ;+3Lo :jfoQtf k|bfg ug'{
kb{5 . If]qLo, hftLo tyf eflifs :jzfl;t ;+/rgfn] dfq o;nfO{ ;+af]wg ug{
;Sb5 eGg] cflbjf;L hghfltx¿sf] dfGotf /x]sf] kfOG5 . hftLo klxrfg c¿
:ki6 x'g] u/L lhNnfx¿sf] k'gu{7g / If]qLo jf k|fb]lzs :jzf;gsf PsfOx¿sf]
u7g ug{ g;lsg] klg xf]Og . t/ o;sf nflu cGt/hftLo ;dembf/L, ;b\efj /
;xcl:tTj eg] plQs} cfjZos x'G5 . ;+3Lo ;+/rgfsf] lgdf{0f ubf{ hftLo
;xcl:tTjsf] s'/fnfO{ sbflk la;{g xFb' g} .
g]kfnsf] jt{dfg e"—;fF:s[lts agf]6nfO{ x]bf{ oxf ljz'4 hftLo jf eflifs
cfwf/df dfq ;+3Lo /fHosf] ;+/rgf lgdf{0f ug{ ufx|f] b]lvG5 . ax'hftLo /
ax'eflifs :j¿k ;+3Lo txdf klg ckl/xfo{ x'g hfG5 . eflifs, ;fF:s[lts Pj+
hftLo klxrfg sfod x'g] u/L PsLs[t :jfoQtfsf] cjwf/0ff / dfGotfdf ;+3Lo
/fHox¿ tyf PsfOx¿ lgdf{0f ug{ ;lsG5 . If]qLo tyf ;+3Lo PsfOx¿df
g]kfnLsf ;fy} ToxfFsf] k|dv
' s]xL efiffnfO{ ;/sf/L sfdsfhsf] efiffsf] ¿kdf
ljsf; ug{ ;lsG5 eg] /fli6«o:t/df ;/sf/L sfdsfhsf] efiff g]kfnL] /xg' pko'Qm
b]lvG5 . ;+3Lo ;+/rgfsf] cfwf/ lnFbf h'gh'g If]qdf clxn] klg lglZrt hfltx¿sf]
3gTj / afx'No 5, To; k|bz
] df tL hfltx¿sf] g]tT[ j / ;xeflutfn] k|flwsf/
kfpg' :jefljs ePtf klg cNk;+Vossf] ;dfg'kflts g]tT[ j / ;xeflutf ;'lglZrt
ul/g' kb{5 .

^= Goflos ;+3Lo ;+/rgf
ljZjsf ;+3Lo d'ns
' x¿df b'O{ k|sf/sf Goflos Joj:yf nfu" ePsf] b]lvG5M
PsLs[t Goflos Joj:yf / ;+3Lo Goflos Joj:yf . PsLs[t Goflos Joj:yfdf
;+3Lo zf;g Joj:yf x'bF fx'bF } d'ns
' sf] ;jf]R{ r cbfntsf GofofwLzx¿ /fi6«kd| v
' n]
lgo'Qm ug]{ /fHosf pRr cbfnt jf cGo cbfntsf GofofwLzx¿ ;jf]R{ r cbfntn]
lgo'Qm ug]{ Joj:yf kfOG5 . o;df Onfsf cbfntn] z'¿ ;'gj' fO{ ug]{ / To;sf]
k'g/fj]bg /fHosf] pRr cbfntdf hfg] / pRr cbfntsf] lg0f{opk/ ;jf]R{ r
cbfntdf d'2f nfUg] Joj:yf b]lvG5 . csf{lt/ ;+3Lo Goflos ;+/rgfdf ;jf]R{ r
cbfntsf GofofwLzx¿sf] lgo'lQm /fi6«kd
| v
' n] ug]{ ePklg pRr cbfntsf
GofofwLzx¿sf] lgo'lQm /fHosf sfo{sf/L k|dv
' jf /fHo Joj:yflksfn] ug]{ /
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Onfsf cbfntsf GofofwLzsf] lgo'lQm pRr cbfnt jf lgjf{rgaf6 lgo'Qm x'g]
Joj:yf kfOG5 . PsfTds Goflos Joj:yf ef/tdf kfOG5 eg] ;+3Lo Goflos
Joj:yf cd]l/sfdf kfOG5 . ;+3Lo Goflos Joj:yfdf /fHosf cf—cfˆg} ;+ljwfg
/ ;jf]R{ r cbfntx¿ x'G5g\ / /fHosf] ;jf]R{ r cbfntsf] lg0f{o clGtd dflgG5 .
g]kfnsf] ;Gbe{df clxn] :yfgLo txdf nf]s cbfntsf] ;d]t cfjZostf dxz';
ul/Psf] 5 . o;/L x]bf{ ;+3Lo Gofonosf] :j¿k lgDg adf]lhd x'g' pko'Qm b]lvG5 .
-s_ g]kfnsf] ;jf]R{ r cbfnt M g]kfn /fHosf] ;a}eGbf dflyNnf] cbfnt ;jf]R{ r
cbfnt x'g5
] .
-v_ /fHosf] ;jf]R{ r cbfnt M k|To]s k|fGtLo /fHodf Ps Ps ;jf]R{ r cbfnt
x'g5
] g\ . ;f] cfbfntsf] sfd cfcfˆgf] If]qleqsf Gofo ;+kfbg;DaGwL ;Dk"0f{
sfd ug{' /xg]5 . /fli6«o k|efj kfg]{ afx]ssf cGo ljifox¿df /fHo ;jf]R{ r
cbfntn] u/]sf] lg0f{o clGtd x'g5
] .
-u_ lhNnf cbfnt M /fHoleqsf k|To]s lhNnfdf Ps lhNnf cbfnt /xg] 5 .
lhNnf cbfntn] nf]s cbfntn] ;'gj' fO{ u/L lg0f{o u/]sf ;fgfltgf ljjfbpk/
k'g/fj]bg ;'Gg] / tLafx]s cGo ljjfbdf z'¿ sf/afxL / lsgf/f ug{ ;lsg]
Joj:yf x'g' kb{5 .
-3_ nf]s cbfnt M hg cbfntsf cEof;, :yfgLo :jfoQ zf;gcGtu{tsf
Goflos clwsf/ / k/Dk/fut ljjfb lg/f]k0fsf cEof;x¿nfO{ ;dfj]z u/L
nf]s cbfntx¿ u7g ug{ ;lsG5 . k|To]s ;+3Lo If]qleq 5'66\ } hflt, efiff /
klxrfg ePsf cNk;+Vos ;d'bfox¿sf] If]q/u|fd, Onfsfsf] :jzf;gdf tt\
tt\ ¿kdf nf]s cbfnt u7g ug{ ;lsG5 .

&= ;+3Lo Joj:yflksf
;+3Lo ;+/rgfdf b'O{ j6f Joj:yflksfsf] cfjZostf kb{5 . s]Gb|df /fli6«o
Joj:yflksf / /fHodf k|fGtLo Joj:yflksfsf] cfjZostf kb{5 . s]Gb|Lo Joj:yflksf
lå;bgfTds x'g ;Sb5 eg] o;sf] lgdf{0f nf]stGqsf] cfwf/e"t huaf6 x'g'
pko'Qm x'G5 . dflyNnf] ;efnfO{ hftLo;ef / tNnf] ;efnfO{ k|ltlglw;ef
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gfdfs/0f ug{ ;lsG5 . k|To]s k|fGtdf Ps ;bgLo Joj:yflksfsf] Joj:yf x'g'
plrt b]lvG5 . k|fGtleq lglZrt hg;+Vofsf cfwf/df tf]lsPsf] r'gfjL If]qsf
cfwf/df ;dfg'kflts k|ltlglwTj x'g] u/L k|fGtLo Joj:yflksfsf] u7g x'g ;Sb5 .

*= k|zf;lgs ;+/rgf
;+3Lo /fHo ;~rfng ug{ Ps s]Gb|Lo ;/sf/sf] u7g x'g' kb{5 . g]kfnL ;dfhnfO{
jf:tjdf g} ax'eflifs, ax'hftLo Pj+ ax';fF:s[lts /fHo agfpg ;/sf/sf] lgdf{0f
Pj+ To;sf] 9fFrfdf ;d]t ljleGg hfthflt, eflifs ;d'bfox¿sf] ;dfg'kflts
k|ltlglwTjnfO{ Wofg lbg' kb{5 . sfo{kflnsfsf] If]qdf klg s]Gb|df ax'hftLo
nf]stflGqs ;/sf/ / sd{rf/LtGqsf] cfjZostf kb{5 . ;/sf/sf] lgdf{0f ubf{
To:tf] ;/sf/df sDtLdf ;a} k|fGtLo k|bz
] x¿af6 Ps hgfsf] k|ltlglwTj x'gk' g{]
Joj:yf ug{ ;lsG5 . k|fGtLo txdf k|fGtLo / :yfgLo txdf :yfgLo ;/sf/x¿
x'g5
] g\ . k|fGtsf sfo{sf/L k|dv
' k|ToIf lgjf{rgaf6 x'g] / k|fGtLo ;/sf/ k|fGtLo
Joj:yflksfn] u7g ug]{ Joj:yf ug'{ pko'Qm x'G5 . k|fGtLo ;/sf/sf] cnUu}
sd{rf/LtGq, ;]jf cfof]u, of]hgf cfof]u, ljsf; kl/ifb\, k|x/L, ;'/Iff bn cflb
/xg ;Sg] 5g\ .

(= /fHo zlQmsf] cjlzi6 clwsf/ sxfF x'g]
/fHox¿n] clwsf/ tf]s/] s]Gb| ;/sf/nfO{ lbg] / cGo afFsL ;Dk"0f{ clwsf/ cfk"mdf
/fv]df cjlzi6 clwsf/ /fHodf /xG5 . ljleGg ;+3x¿nfO{ k|bz
] df ljefhg ubf{
cfTdlg0f{osf] clwsf/nfO{ k|Tofe"t ul/Pdf cjlzi6 clwsf/ /fHodf /xg hfG5 .
;d'bfox¿n] 5'§} :jfoQtf jf c¿ ;d'bfo;Fu ldn]/ a:g rfx]df jf 5'66\ } /fHo
agfpg rfx]df pgLx¿n] rfx] d'tfljs ;+3Lo :j¿k jf /fHo agfOg' kg]{ l;4fGt
cfTd lg0f{osf] l;4fGtcGtu{t kb{5 . xfd|f] d'ns
' holding together sf] l;4fGtcg';f/
;+3Lo ;+/rgfdf hfg nfu]sf] x'bF f o;df cfTdlg0f{osf] lg/k]If clwsf/ ;lxtsf]
cjlzi6 clwsf/ /fHo jf k|fGtnfO{ lbg' pko'Qm xFb' g} . ctM ;+ljwfgdf ls6fgLk"js
{
k|fGtLo jf /fHo ;/sf/sf] sfo{ egL pNn]v ul/Psf afx]s cGo ;Dk"0f{ /fHo
;~rfngsf clwsf/x¿ s]Gb| ;/sf/df /fVg' g]kfnsf] nflu lxts/ b]lvG5 .

20

!)= ;+3Lo ;+/rgf / clwsf/sf] lgIf]k0f
;+3Lo ;+/rgfsf] kl/sNkgf ubf{ clwsf/sf] k|f¿k gfd dfqsf] x'g] jf jf:tljs
cy{df g} x'g] xf] ;f] s'/fdf :ki6 x'g' cfjZos 5 . ef/tsf] h:tf] gfd dfqsf]
;+3fTds Joj:yf / ;f]leot ;+3sf] h:tf] v'nf / :j}lR5s ;+3Lo ;+/rgf b'j} xfd|f]
;Gbe{df pko'Qm gx'g ;Sb5 . ctM g]kfnsf] cGtl/d ;+ljwfg, @)^# sf] wf/f !#*
sf] pkwf/f -@_ adf]lhd /fHosf] k'gM;+/rgf ug{sf] nflu ;'emfj lbg u7g x'g]
pRr:t/Lo cfof]un] o;tkm{ uDeL/ ¿kdf Wofg lbg' cfjZos b]lvG5 .

!!= cGt/—/fHosf] ;DaGw / ;xof]u
cGt/–/fHosf] ;DaGw / ;xof]u ;xcl:tTj, ;b\efj / c;n ;DaGwdf cfwfl/t x'g'
kb{5 . Ps /fHon] csf]{ /fHonfO{ cfly{s ;xof]u, C0f jf cGo k|sf/sf ;xof]u lng
lbg /fHox¿ :jtGq x'gk' b{5 . /fHox¿ Ps cfk;df ldn]/ s'g} ljsf; lgdf{0f,
;fd"lxs kl/of]hgf ;~rfng tyf jftfj/0f tyf k|fs[lts ;|ft] ;fwgsf] ;+/If0f /
;Daw{g ug{ cfk;L¿kdf to ug{ ;Sg]5g\ .
Pp6f /fHon] hf/L u/]sf cf}krfl/s lnvt, b:tfj]h tyf gful/s sfg"gx¿ csf]{
/fHon] dfGg' kb{5 . Ps /fHosf] Gofokflnsfaf6 ePsf] lg0f{o cGt/k|efjL x'g]
ePdf csf]{ /fHon] sfof{Gjog ug'{ kb{5 . ;a} /fHodf csf]{ /fHosf] afl;GbfnfO{
Gofodf kx'r
F sf] clwsf/ :yflkt x'g' kb{5 . ;a} /fHon] ;a} /fHosf gful/snfO{
;dfg ;'ljwf / ;'/Iff pknAw u/fpg' kb{5 .
s'g} kmf}hbf/L cleof]u nfu]sf] JolQm Ps /fHoaf6 efuL csf]{ /fHodf uO{ a;]df
h'g /fHoaf6 efu]sf] xf] To; /fHosf sfo{sf/L k|dv
' n] dfu u/]df csf]{ /fHon]
To:tf JolQmnfO{ x:tfGt/0f ul/g] Joj:yf nfu" ul/g' kb{5 .
;+3fTds zf;g k|0ffnLdf sDtLdf b'O{ :t/Lo sfo{kflnsf, Joj:yflksf /
Gofokflnsfsf] Joj:yf ;+ljwfgcGtu{t g} ul/g] x'bF f ;+ljwfgdf g} sfo{kflnsf,
Joj:yflksf / Gofokflnsf;DaGwL lg0f{o lbg] clwsf/ s]Gb| / /fHonfO{ 5'66\ f 5'66\ }
k|bfg ul/Psf] x'G5 . s]Gb|n] ;Dk"0f{ b]zsf] cfjZostfcg';f/ ;+ljwfgaf6 k|bQ
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clwsf/sf] cwLgdf /xL lg0f{o ub{5 eg] /fHon] cf–cfˆgf] k|fGtLo cfjZostfcg';f/
;+ljwfgsf] cwLgdf /xL :jtGq ¿kdf cfˆgf] /fHosf] nflu lg0f{o lng ;Sb5g\ .

!@= gful/stfsf] ;DaGwdf
;+3Lo /fHo Joj:yfdf JolQm Ps}rf]6L b'O{ /fHosf] gful/s x'G5 -;+3 / ;DalGwt
k|fGtsf]_ . ;+3Lo ;+/rgfsf] cfwf/df JolQmsf] hGd jf :yfoL a;f]af;sf] sf/0fn]
l;4fGttM lghsf] gful/stf k|fGtdf k|fKt x'G5 . JolQm ;DalGwt k|fGt / ;+3 b'js
} f]
gful/s eP klg Psn gful/stf sfod u/L k|To]s k|fGtsf] k|To]s gful/s ;+3sf]
gful/s x'g] / gful/stf;DaGwL ljifo ;+3sf] If]qflwsf/ cfpg] ljifodf /fVg]
u/]sf] kfOG5 . g]kfnsf] ;Gbe{df k|:tfljt ;+3Lo ;+/rgfdf klg Psn gful/stfsf]
cjwf/0ffcGtu{t k|fGtsf] gful/stfsf] k|Zg uf}0f x'g] u/L æg]kfnL gful/stfÆ dfq
sfod ug]{ / gful/stf / ;f];DaGwL ljifox¿ -pbfx/0fsf nflu cWofudg,
/fxbfgL, ;k'bu{ L cflb_ s]Gb|sf] If]qflwsf/cGtu{t /fVg' pko'Qm x'g] b]lvG5 .
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Chapter - III

Independence and
Accountability of the Judiciary:
Prospects for the New Constitution
A.

Understanding Independence of the Judiciary

1. Conceptual Background
Independence of the Judiciary is a political concept developed in the aftermath of the
monarchical systems around the world. Manistique and Blackstone laid down the
foundation of separation of power and independence of the judiciary. However, despite
its development in the UK, reflection of the independence of the judiciary in constitutions
could be seen more in the American Constitution. In the Socialist States, the
independence of the judiciary is not a core concept of the State, rather it flows from
the principle of Unity of State Organs where every organ of the State serves the
proletariat's command1. However, the post communist States and the Socialist parties,
in South Asia, formally believe, independence of the judiciary is an essential means for
a democratic state.
At the international level, except for a few Articles in human rights treaties related to
fair trials, there exists no hard law to govern the independence of the judiciary. Thus,
there is a vacuum in the international law, to be filled up by a treaty law on the
independence of the judiciary.

2. Meaning of Independence of the Judiciary
The very concept of independence of the judiciary comes from the basic principles of
the rule of law, in particular, the principle of separation of state power. The UN Basic
1

Howard, A.E. Dick 'Judicial Independence in Post-Communist Central and Eastern Europe' Judicial
Independence in the Age of Democracy, Critical Perspectives from Around the World, Edited by
Peter H. Russell and David M. O'Brien, 2001, Virginia, pp 89-105
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2

Principles on the Independence of Judiciary (herein after, the UN Basic Principle)
states that the judiciary has to be independent of the other branches of government,
namely the executive and parliament, which like all other state institutions, have the
3
duty to respect and abide by the judgments and decisions of the judiciary. Indeed, the
4
purpose of the separation of power is to guarantee the independence of judges .
Individual independence of the judges is important in the matter of a fair trial. In
particular, the judges of the courts should only be the officers of the courts and they
should not be under the hierarchy of the Government. And also, judicial independence
is the doctrine that decisions of the judiciary should be impartial and not subject to
influence from the other branches of government or from private or political interests.
The UN Basic Principles State that "judiciary shall decides matters before them
impartially, on the basis of facts and in accordance with the law, without any restrictions,
improper influences, inducements, pressures, threats or interferences, direct or indirect,
5
from any quarters or for any reason" .
The other important element constitutes financial independence and autonomy of the
judiciary for mobilization of resources. The State should provide adequate resources
6
to enable the judiciary to properly perform its functions. It is essential that judges be
7
provided with the resources necessary to enable them to perform their functions.
Therefore, while talking about judicial independence, one should consider the fact that
there are two types of judicial independence: institutional independence, which mean
the judicial branch is independent from the executive and legislative branches; and,
individual independence, which is based on the idea that judges should be able to
decide cases solely based on the law and facts, without influence of other concerns
such as political figure, media etc. and also without fearing penalty in their judicial
career.

2

United Nations Basic Principles on the Independence of the Judiciary, adopted by the Seventh
United Nations Congress on the Prevention of Crime and the Treatment of Offenders held at
Milan from 26 August to 6 September 1985 and endorsed by General Assembly resolutions 40/32
of 29 November 1985 and 40/146 of 13 December 1985. Hereinafter, UN Basic Principles.

3

Rule 1, UN Basic Principles on the Independence of Judiciary, 1985.

4

Constitutional Court Case (Aguirre Roca, Rey Terry and Revoredo Marsano v. Peru), IACtHR
judgment on 31 January 2001, Series C No. 55, para. 73 and 75.

5

Principle 2, UN Basic Principles on Independence of the Judiciary, 1985.

6

Ibid Principle 7.

7

Beijing Statement of Principles of the Independence of the Judiciary in the LAWASIA Region,1995.
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3. Judicial Independence and Human Rights Protection
The 1948 Universal Declaration of Human Rights in its Article 10 states that everyone
is equally entitled to a fair and public hearing by an independent and impartial
tribunal, in the determination of his rights and obligations and of any criminal charge
against him. Similarly a number of other articles in the Declaration also emphasize the
importance of judicial independence in human rights protection, such as equality before
the law and equal protection of the law, the right to an effective remedy etc. Article 14
of the International Covenant on Civil and Political Rights (ICCPR) explicitly states
that "all persons shall be equal before the courts and tribunals. In the determination of
any criminal charge against him, or of his rights and obligations in a suit at law, everyone
shall be entitled to a fair and public hearing by a competent, independent and
impartial tribunal established by law." Through a number of other international human
rights instruments the international community has acknowledged the importance of
judicial independence in protecting human rights. There have been ample documents
on judicial independence developed at the international level. Some of the key
documents are as follows:
i.

The United Nations Basic Principles on the Independence of the Judiciary
(hereafter called Basic Principles), endorsed by General Assembly in 1985;

ii.

The Syracuse Draft Principle on Independence of the Judiciary which was
prepared by a Committee of Jurists and the International Commission of Jurists
at Syracuse, Sicily on 25th – 29th May, 1981;

iii. The International Bar Association Minimum Standards of Judicial Independence
(1982)(8) (hereafter called IBA Standards);
iv. Singhvi Draft Universal Declaration of Justice (1989);
v.

The Universal Charter of the Judge by the International Association of Judges
(1999)(10) (hereafter called Charter of the Judge);

vi. Beijing Statement of Principles of the Independence of the Judiciary (1995)
(hereafter called Beijing Principles).

B.

Independence of the Judiciary,
International Law and Principles

There is an unavoidable relationship between the judiciary and other political branches of
a State. Independence, in this sense, refers to specific arrangements that prevent the political
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forces from becoming the main determinants of judicial behavior. The institutional protection
approach emphasizes the role of institutional rules on maintaining judicial independence.
Institutional rules refer to any arrangement that protect the judiciary from politicians’ extralegal
interventions. Individual or decisional independence on the other hand, refers to the
impartiality of judicial decisions. Judiciary, in this sense, refers to the results of a court. The
decisions made in a court should be free from extralegal interventions upon judges in giving
judgment in a particular case. If the results are affected by political, social, or economic
positions of parties involved, the decisional independence of the court is violated. Individual
independence is also regarded as internal independence, which means that judges must be
8
independent of their colleagues.
The core function of the judiciary is to impart justice independently and impartially. The
UN Basic Principles provide that, "the independence of the judiciary shall be guaranteed
by the State and enshrined in the Constitution or the law of the country. It is the duty of all
governmental and other institutions to respect and observe the independence of the
judiciary". The Council of Europe has specified that "the executive and legislative powers
should ensure that judges are independent and that steps are not taken which could endanger
9
the independence of judges". The Beijing Principles stipulate that the judiciary should
decide matters before it in accordance with its impartial assessment of the facts and its
10
understanding of the law without improper influences, direct or indirect, from any source.
The followings are the main determining factors in the independence of judiciary recognized
by international community.
1.

Appointment of Judges
Judges must be appointed through strict criteria and in a transparent manner. The
selection criteria must be based on merit considering the candidates' professional
qualifications, experience and personal integrity. At the international level, there are
certain criteria developed for the appointment of judges, but there is no international
norm that determines the mechanism for the appointment of judges. Hence, any
mechanism for the appointment of judges is within the individual discretion of the
State, based on criteria agreed to internally.

8

Bangalore Principles on Judicial Conducts 2002.

9

Council of Europe, Recommendation No. R (94) 12 of the Committee of Ministers to Member
States on the Independence, Efficiency and Role of Judges, 13 October 1994, Principle 2 (b).

10

Beijing Statement of Principles of the Independence of the Judiciary in theLAWASIA Region,
adopted by the Chief Justices of the LAWASIA region and other judges from Asia and the
Pacific in 1995 and adopted by the LAWASIA Council in 2001, operative para. 3.a.
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The UN Basic Principles states that persons selected for judicial office shall be
individuals of integrity and ability with appropriate training or qualifications in law.
There is no clear international agreement how judges shall be appointed, but
international norms suggest that there must be a separate body from the Executive
11
and Legislature for the appointment of judges. The Universal Charter of the Judge
emphasizes "objective and transparent" criteria, while the Beijing Principles consider
competence, integrity and independence as the key criteria for judicial officials. In
some countries, election of judges by popular vote is also practiced. However, there
are recommendations that the selection of judges on the basis of merit is appropriate
12
as the election may contribute to partiality in the delivery of judgments.
The procedure of judicial appointment plays a crucial role in ensuring an independent
judiciary. There are two components relating to the appointment/ selection issue: first, the
qualifications/criteria and second, the procedure of nomination and appointment.
a.

Criteria
Clear appointment criteria provide better protection of the judges. It is natural
that if judges have a higher level of professionalism, the less chance there is to
have judges appointed for political and other affiliations. Professional competence
requires a candidate to have a certain period of working experience in the legal
field and a certain level of legal education.

b.

Procedure
The nomination and appointment procedure is equally important as criteria in
judicial independence. A sound process of nomination and selection in judicial
appointments would select the best candidates and minimize political and other
interference. A merit-based judicial appointment has been widely recognized as
the best approach. Most countries attempt to involve representatives from both
the judiciary and non-judicial institutions such as legal professions, judicial councils
or selection committees to balance the independence and accountability of the
judiciary. The Interim Constitution of Nepal, 2007 states that the Judicial Council
13
will conduct a written and oral examination for the post of District Judge. The

11

Article 9, Universal Charter of Judges, 1999 Para 13-17, Beijing Statements of Principles, 1995
Para 13, European Charter on the statute for judges,1998 Principle II.1,Latimer House Guidelines,
1998.

12

Concluding Observation of the Human Rights Committee on the United States of America, UN
document CCPR/C/79/Add.50/40, paras 266-304 and 301.

13

See, Art. 109 (4) of the Interim Constitution of Nepal, 2007.
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Judicial Council, has five members, the Chief Justice, two represents the executive
branch of State, the Minister of Justice and a jurist nominated by Prime Minister.
However, the same merit is not required for the post of Appellate and Supreme
14
Court judges.
2.

Fundamental Freedoms of Judges
The UN Basic Principles states that members of the judiciary are like other citizens
entitled to freedom of expression, belief, association and assembly. : provided, however,
that in exercising such rights, judges shall always conduct themselves in such a manner
as to preserve the dignity of their office and impartiality and independence of the
judiciary. The Beijing Principles supports this principle further adding that judges shall
be free to take actions to protect their independence as may be appropriate.
Fundamental freedoms of judges are the means to protect the judicial independence.
Mainly, freedom of association and expression are important to safeguard the
independence of judiciary by the judges.

3.

Accountability

Judicial independence and accountability must be balanced. Independence of the judiciary
may be used as a shield to conceal possible unethical behavior of judges. Hence, codes of
conduct are devised to combat such behavior. The judiciary needs to be seen as a service
to the public so that the latter can use it with confidence that their interests will be served,
and in a timely manner. At the international level, the Bangalore Principles on Judicial
Conducts contains the set of values for the determination of judicial behavior, such as,
independence, impartiality, integrity, propriety, equality, competence and diligence. Outside
of crimes committed by a judge, suspension or removal of judges, if at all, must only be
based on these values after the conduct of a fair procedure. 'Judges shall be subject to
suspension or removal only for reasons of incapacity or behavior that renders them unfit to
15
discharge their duties.' Judges are accountable to the extent of deciding the cases fairly
and impartially. They are accountable for how they justify their decisions. They must not be
penalized for having their decisions reversed by the higher courts. If judges commit crimes,
or are alleged to have behaved inappropriately, they should be subject to removal or
disciplinary measures provided by the law.
In principle, there must be clear and predictable grounds and procedures for the removal
of judges followed by an independent and impartial body for fair hearing. 'Decisions in

14

See for detail, Art. 109 and 103 respectively.

15

Principle 19, The UN Basic Principles on the Independence of the Judiciary. See also Para 27 of
Beijing Statements of Principles.
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disciplinary, suspension or removal proceedings should be subject to an independent
16
review.' There should be a Code of Judicial Conduct available to guide the ethical behaviour
of judges and to serve as grounds for judicial discipline.
4. Autonomy:
The judiciary should exercise autonomy in order to deliver free and impartial judgments
in a credible manner. As a matter of fact, autonomy is a cornerstone for the
independence of the judiciary. There are two ways of giving autonomy to the judiciary:
a. Judicial autonomy: The essential element for judicial autonomy are the exclusive
legal authority of the judiciary to deal with all matters of a judicial nature, the
exclusive authority to decide whether a matter submitted to it is under its
jurisdiction, and that the final decisions of the judiciary are not subject to revision
by any other institutions or powers. Adopting the principle of separation of powers
in the constitution is vital to guarantee judicial autonomy.
b.

Financial autonomy: Various international and regional principles have been
established pointing out that the judiciary needs adequate resources to discharge
its functions appropriately. The UN BasicPrinciples establish that it is the duty
of a state to provide adequate resources to enable the judiciary to properly
perform its functions. The European Charter on the statute for judges stipulates
that the State has the duty of ensuring that judges have the means necessary to
17
accomplish their tasks properly. The Beijing Principles state that it is essential
that judges be provided with the resources necessary to enable them to perform
their functions. The Latimer House Guidelines, acknowledge that, "sufficient
and sustainable funding should be provided to enable the judiciary to perform its
functions to the highest standard. Such funds, once voted for the judiciary by the
legislature, should be protected from alienation or misuse. The allocation or
withholding of funding should not be used as a means of exercising improper
18
control over the judiciary." Further, the Guidelines on a Right to a Fair Trail
in Africa establish that States shall endow judicial bodies with adequate resources
for the performance of their functions. The judiciary shall be consulted regarding
the preparation of budget and its implementation.

16

Principle 20, UN Basic Principles on the Independence of the Judiciary, 1985

17

Council of Europe, European Charter on the statute for judges, DAJ/DOC (98) 23,operative
paragraph 1.6.

18

Latimer House Guidelines for the Commonwealth on Parliamentary Supremacy and
udicialIndependence, adopted on 19 June 1998, Guideline II.2.
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5.

Security:
According to the UN Basic Principles, the term of office of judges, their independence,
security, adequate remuneration, condition of service, pensions and the age of retirement
shall be adequately secured by law. There are two types of securities: security of
office, and financial security.
a.

Security of offices:
i.

Conditions of Tenure and Promotion: In order to maintain the
independence of judges, long-term security of tenure of judges is a must.
This concept suggests appointing judges for life or for such a fixed period of
time as not to endanger their independence. Judges, whether appointed or
elected, shall have guaranteed tenure until a mandatory retirement age or
the expiry of their term of office. International standards encourage permanent
19
20
appointments. The practice of provisional judges is criticized for their
vulnerable position to renew their tenure compromising their independence.
It is more likely that short-term judges may be more easily influenced by
those with the power to decide the retention, and other sources, such as
politicians, media, and public opinion etc.
There are two internationally acceptable methods of promotion: based on
competency or seniority. However, for both, there must be objective criteria
determined by an independent body. The UN Basic Principles state that
promotion of judges should be based on objective factors, in particular
ability, integrity and experience. The promotion of judges should not be
used a means to get rid of an unwanted judge. It should be careful that any
promotion system may lead to the establishment of personal connections
and relationships giving interdependent linkages that may be used to influence
judges.

ii.

Grounds and process for removal: The UN Basic Principles state that
judges shall be subject to suspension or removal only by reason of incapacity
or behaviour that render them unfit to discharge their duties. The International
Bar Association Minimum Standards of Judicial Independence (1982)
(hereafter IBA Standards) states that incapacity and misbehaviour should
be interpreted in a strict manner. Incapacity should mean any physical or

19

Latimer House Guidelines. See also Paragraphs 18-20 of the Beijing Statements of Principles.

20

Such criticisms comes from the Inter-American Commission on Human Rights and from the
Human Rights Committee on Inter-American Countries.
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mental constraints that make judges incapable of carrying out adjudication.
This idea provides only limited grounds protecting judges against their
arbitrary removal from office during their terms. To ensure that judges can
act independently without fear of being removed from an existing job, it is
suggested that judges should not be transferred or seconded to another
position or another court without their consent, and the transfer procedure
must be transparent.
The Beijing Principles provide that any disciplinary measure must be
carefully examined and considered before making a decision. In order to
avoid misuse of disciplinary measures for judges, statute or codes of conduct
providing detail grounds for judicial discipline is required. Secondly, any
disciplinary process should include the process of filing complaints,
investigation and decision-making. This process must be transparent, fair
and accessible.
b.

Financial Security:
As mentioned above, the UN Basic Principles provide that adequate
remunerations for judges shall be secured by law. Further the IBA Standards,
states that judicial salaries cannot be decreased during the judges service except
as a coherent part of overall public economic measure. Judges must be ensured
that they will receive enough salary to meet the basic living standards for their
families, or even for themselves. It would help them to decide cases impartially
and without any bias to gain personal benefits. In fact adequate payment for
judges is of importance for promoting a healthy and independent judiciary. A
high salary not only checks corruption and bias, but is also one of the key factors
in improving the quality of justice. It is arguable that a country, regardless of its
economic condition, can afford adequate payment for its judiciary. Because, a
corrupt or poorly functioning judiciary might have even more expensive
consequences than any amount of funding a government might allocate for the
judiciary.

C. The Interim Constitution and Judicial Independence
The Chief Justice is appointed by the Prime Minister on the recommendation of the
Constitutional Council. There has been criticisms that the Constitutional Council is executive
21
dominated subsequently effecting the Judicial Council as the Chief Justice appoints the
21

Shrestha K, Nepali Judiciary: Achievements and Challenges, National Judicial Academy Journal
Volume 1 no.1 2007, Kathmandu, p 17; The International Commission of Jurists' commentary on
the Interim Constitution submitted to the Speaker of the Legislature-Parliament, 2007.
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Chief Judge and judges of the Courts of Appeal and District Courts on the recommendation
of the Judicial Council. The tenure of Supreme Court judges is sixty-five years and it is
sixty-three for the judges of other courts, and no clear explanation for this differentiation is
provided.
According to the constitution there are two kinds of accountability. Supreme Court judges
may have to face impeachment by the Legislature-Parliament and judges other than the
Supreme Court are subject to inquiry, suspension and removal by the Judicial Council. In
practice, the Judicial Council has 'inquired' to Supreme Court judges for removal through
persuasion, but there has been no impeachment motion made to any Supreme Court judge
and just one prosecution of a judge of the District Court has been initiated. This suggests
that the existing accountability system in the judiciary is not functioning.
The Interim Constitution recognizes that judges are specialized for the delivery of justice
and they shall not be deputed and assigned for any other work then as a judge. However,
the Government of Nepal in consultation with Judicial Council may assign the Chief Justice
and judges of the Supreme Court and the Court of Appeals for inquiry or investigation or
any work of national importance. The constitutional provision regarding reporting by
Supreme Court to the Prime Minister is also an issue of concern.
22

The judicial power of the Supreme Court was provided in the 1990 Constitution . Similarly,
judicial work is considered as a specialized area of work as no judges can be transferred
23
to non-judicial work, except in certain circumstances .
The 1990 Constitution did not open the scope of review of a decision by another bench,
but the Interim Constitution has provided the authority for one bench to review the judgment
24
of another . There is a concern that this provision makes this jurisdiction an appeal rather
25
than review .
The Interim Constitution has provides guarantees that remuneration, privileges and other
26
conditions of service of judges shall not be changed to their disadvantage. However,
despite of recent changes in the conditions of service of judges, concerns still remain for
the adequate protection of judges in this respect.

22

Article 88 of the Constitution of the Kingdom of Nepal, 1990.

23

Ibid. Article 92.

24

Article 107(4) of the Interim Constitution of Nepal, 2007.

25

Supra, Note p 22.

26

Article 104(4) and 109(7) and (8) of the Interim Constitution of Nepal, 2007.
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The Interim Constitution allows for the appointment of judges from career judges, judicial
27
service, law practitioners, academics and jurists . However, there are concerns from the
legal community that the judiciary is not representative and that the Interim Constitution
does not allow for the appointment of private lawyers and government attorneys in a
proportional manner.

The 1990 Constitution guaranteed that no Special Court and Tribunal can be constituted
28
for settling individual cases. This provision is contained in the Interim Constitution as
well, but this contradicts with the UN Basic Principles on the Independence of
29
Judiciary.
The judiciary lacks functional autonomy while determining the jurisdiction of the courts,
selecting its support staff, framing rules in its conduct of business, court procedures and
30
execution of judgments and orders. One of the untouched issues concerning the
independence of judiciary in both the 1990 Constitution and the Interim Constitution is the
financial independence of judiciary. This is contrary to international principles which are
clear that financial independence is a must for an independent judiciary.

D. Conclusion
The Interim Constitution has laid down the provision that all justice related issues shall be
exercised by the judiciary, and that the judiciary shall be independent. But, the words
'impartial' and 'competent' as stated in the ICCPR are not included. The constitution provides
the structure of the courts, but allows scope to establish special types of courts, judicial
institutions and tribunals for special types of cases. The constitution allows for the
appointment of additional Supreme Court for fixed periods of time. There is a well established
principle that there must be only judges with permanent positions. Other components such
as financial security, security of office, and judicial and financial autonomy are also not
satisfactory in Nepal.

27

Article 103(3) of the Interim Constitution of Nepal, 2007.

28

Article 85 of the Constitution of the Kingdom of Nepal, 1990.

29

Principle 5 of the UN Basic Principles on the Independence of the Judiciary, 1985.
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See Supra Dr. Bhattrai p 31.
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Judicial independence is key to judicial accountability and, thereby, establishing public
confidence in the judiciary. Accountability is also crucial in fighting judicial corruption and
to enhance the quality of the judicial services. Judicial independence and accountability
should be balanced. Only independent judiciary can end impunity and establish the rule of
law in a country where human rights are respected.
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Chapter - IV

Fighting Corruption in the
Justice System
A. Introduction
Corruption undermines the institutions and values of democracy, ethical values, sustainable
1
development and the rule of law. It denies citizens’ access to justice and the basic human
rights to a fair and impartial trial that threatens the stability and security of societies and
disrupts efficiency and equity. Systemic corruption promotes an inequitable social system.
Corruption deepens poverty; it derails development, including private sector development;
and it destroys confidence in democracy and the legitimacy of governments. The causes
and degree of corruption varies county-by-county uniquely developing under each country's
policies, bureaucratic traditions, political environment, and social background. In a critical
situation of social, political and economic transformation, corruption is unlikely to decrease
in a short run. The seesaw politics of official anti-corruption drives has served to politicize
2
administrations and the judiciary, increasingly calling on them to take sides in political battles.
Corruption in the judiciary means a total collapse of the administration of justice. The
Global Corruption Report on Corruption in Judicial Systems, 2007’ contains Nepal in
its case study and sixteen empirical studies of corruption including the judiciary within the
broader justice system encompassing judges, political powers, prosecutors, lawyers and
civil society. The report has identified seven major causes of corruption in the judiciary.
They are (1) undue influence by the executive and legislature, (2) social tolerance for
corruption, (3) fear of retribution, (4) low salary of judicial court staff, (5) poor training
and lack of rewards for ethical behavior, (6) collusion among the judges and (7) inadequate
3
monitoring of judicial system. The report is mainly focused on the independence of the
judiciary.
This chapter aims to find constitutional guarantees in Nepal to combat corruption in the
judicial system. In doing so, it will highlight the anatomy of judicial corruption and identify
1

See the Preamble of United Nations Convention Against Corruption, 2005, (hereinafter referred
as UNCAC).

2

Global Corruption Report, 2001 published by TI (infra note 3).

3

Manandhar Narayan, 'Global Corruption Report 2007', The Kathmandu Post, 2064/2/22.
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the major actors. Finally, with a close observation to the multi-facet characteristics of
corruption some recommendations will be made with new approaches and issues to be
incorporated in the forth coming constitution.

B. Understanding Corruption
Generally, corruption is defined as illegal acts related to power, official institutions, and the
civil and public service, or is defined in relation to the personnel and monetary gain that is
4
involved for the corruptor. This has been widened defining corruption as "the act of an
official or fiduciary person who unlawfully and wrongfully uses his or her station or character
to procure some benefit for himself or herself or for another person, contrary to duty and
5
the rights of others.
Transparency International states, "Corruption is the abuse of entrusted power for private
gain. It hurts everyone whose life, livelihood or happiness depends on the integrity
6
of people in a position of authority"
In criminal law, the fundamental form of corruption is bribery. However, corruption in the
judicial system is more than just' bribery’. It is a behavior which deviates public officials
from their formal duties or violates rules against the exercise of certain types of privateregarding influence. The laws relating to corruption in Nepal provide the traditional definition
7
of corruption based overtly upon the periphery of bribery.
In the context of judicial corruption, it relates to acts or omissions that constitute the use of
public authority for the private benefit of court personnel and results in the improper and
unfair delivery of judicial decisions. Such acts and omissions include bribery, extortion,
8
intimidation, influence peddling and the abuse of court procedures for personal gain. The

4

Dr. Uprety Kishor, 'Regulating Public Service Behavior to Combat Corruption Select ed Approaches,
Practices and Themes', NJA Law Journal, Volume 1, Number 1, (2007), pg. 146.

5

See Ibrahim F.I. Shihata, Corruption - A General Review with an Emphasis on the Role of the
World Bank, 15 Dick. J. Int'l L. 451, 479-82 (1997).

6

See for detail, www.transparency.org/about_us.

7

See Sec. 2 of the Corruption Eradication Act, 2059 that defines corruption with inference to
punishable crimes such as bribery, taking gifts, loans, embezzlement and so on. This definition is
followed by other Acts like Abuse of Authority Investigation Commission Act, 2048.

8

Supra note 2, referred at Narayan Manandhar, "Global Corruption Report 2007" The Kathmandu
Post (2064/2/22).
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definition further extends to the broader justice system covering other State institutions
and law enforcement agencies such as police, lawyers etc. The President of Transparency
International Huguette Labelle points out that 'judicial corruption undermines citizens'
morale, violates their human rights, harms their job prospects and national
development and depletes the quality of governance.' Transparency International
analyzes two major problems of judicial corruption: political interference to pressure judges
for rulings in favor of political or economic interests, including in corruption cases; and
petty bribery involving court personnel.

C. Corruption in the Broader Justice System
Corruption in the justice system has two facets: One is corruption in judicial offices and the
other is corruption in the broader justice system. Comprehending corruption in the judicial
offices is more complex, as it is safeguarded by blanket 'immunities' in which a judge uses
their judicial office for his or her personal benefit.
Judicial corruption destroys not only the aggrieved party to the case, but also devastates
public respect for law and the judiciary. The common saying in Kenya ""Why hire a lawyer
if you can buy a judge" is the greatest lesson we learn from the loss of public confidence
over the administration of justice. Bribery not only makes justice unaffordable, but it ruins
the capacity of the justice system.
As the judiciary is regarded as the protector of the rule of law, it is a very arduous task to
bring into light the issues of corruption within the justice system. The justice system should
be understood holistically including major justice stakeholders (investigation, prosecution,
court and the bar), and the rights holders (public). Judicial corruption is not confined to the
inside of the courts. Corrupt lawyers, prosecutors, police and bailiffs are all in a position to
distort the course of justice.
1.

Types of Corruption in the Justice System
Types of corruption within the justice system can be broadly classified into two
general categories.
i.

First, internal court corruption occurs when court officials (judges and
support personnel) engage in procedural, substantive and/or administrative
behavioral patterns for private benefit, such as receiving bribes in order to
alter the legal treatment of files or evidentiary material, or receiving bribes to
accelerate or delay a case or to illegally alter the order, or embezzlement of
public or private property that is in court custody.
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ii.

2.

Second, justice-sector corruption, where the interaction between the courts
and other justice-sector institutions explains the occurrence of corruption.
This type of corruption can also involve politically motivated court rulings
and/or undue changes of venue where judges, police and prosecutors stand
9
to gain economically or professionally as a result of corrupt action.

Assessing the Role of Key Actors
The most frequent abuses of prosecutorial and police-related discretion associated
with court related corruption (and lack of predictability in judicial rulings) was found
to be:
i.

Contradictory pieces of circumstantial evidence introduced by the police within
the material supporting a criminal indictment

ii.

Prosecutors issuing criminal indictments with an insufficient account of crimespecific elements required by the procedural Codes

iii.

Lack of uniform criteria applied by prosecutors to the weighing of evidence
generated by the police.
10

The Global Report on Corruption in the Justice System identified that in Nepal all
judicial actors were corrupt and that the system lacked transparency and , accountability
measures. Judicial actors include judges, private lawyers, public prosecutors, police
and prison personnel. Therefore, in order to fight against corruption, the justice system
should be understood as interdependent institutions complementary to all State institutions
and must be accountable towards the ''public'' at large.

D. Anatomy of Corruption in the Judicial System
Corruption has a negative impact on judicial independence in two contradictory ways.
First, a climate of corruption creates a multitude of channels for improper influence on
judicial decision-making. At the same time, disciplinary mechanisms intended to curb
corruption can be potentially misused for the political purposes. Therefore, the essential
principles of independence of judiciary are discussed as a foothold to understand the
anatomy of corruption in the justice system.

9

Edgardo Buscaglia and Samuel Gonzalez Ruiz, ‘How to Design a National Strategy Against
Organized Crime and Public Sector Corruption in the Framework of the United Nations’ Palermo
Convention’, in The Fight Against Organized Crime (New York: UNDP Press, 2002).
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See Supra note 2.
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The principle of the independence of the judiciary is a foundation to understanding the
multi-faceted corruption in the justice system. In order to achieve success in enforcing
laws against justice-sector corruption, a balance between judicial accountability and judicial
independence is a must. Judicial independence followed by accountability and transparency
is achieved only if institutional or organizational, functional and circumstantial independence
is guaranteed and ensured.
1.

Organizational Independence
Organizational independence means institutional autonomy including a constructive
check and balance mechanism. Check and balance, however, should not be viewed
as any kind of interference. The principle of separation of powers conceptually
implies the theory of institutional independence that all three major organs of the
State (Legislative, Executive and Judiciary) have their own independent jurisdictions.
However, the relationship between and amongst these three organs are
complementary to each other. The judiciary, mainly the apex court, is in the capacity
of issuing the working guidelines for both legislative and executive bodies in terms of
enactment, amendment and execution of laws respectively, as per the need of the
society.
i.

Accountability and Transparency: Accountability is possible through an
independent disciplinary body with autonomy to make decisions on issues
related with service procedures including disciplinary actions.
The Global Report on Corruption in the Justice System has adopted general
and country specific recommendations with a close observation of corruption
11
risk:

11

a.

The merit –based appointment process should involve an independent
body composed of judges, lawyers, academics, lay professionals and
civil society representatives. Furthermore, vacancies, job requirements
and selection criteria should be widely advertised.

b.

The constitution should contain entrenched safeguards against the
manipulation by the legislature of salaries, promotions, assignments and
general working conditions, including post-employment conditions. The
recommendation is explicitly targeted to Nepal, India, Bangladesh, and
Pakistan and so on.

See for detail, GRC, supra note 2, pg. 168.

39

c.

An independent constitutional body should receive and scrutinize serious
complaints against judges that might lead to dismissal; all disciplinary
procedures should allow for initial investigation by the judiciary; judges
must have the right to a fair hearing, legal representation and an appeal.

d.

Security of tenure needs to be protected with guarantees in the
constitution in order to ensure job security with full institutional
commitment.

The above mentioned recommendations are also acknowledged in international
12
standards like the UN Basic Principles of Independence of Judiciary, 1985 ,
13
including its procedures for the effective implementation of these Principles .
The work of Central Council of the International Association of Judges is also
worth mentioning here. The Universal Charter of the Judge, adopted by this
Council provides for the judicial independence with professional
14
15
accountability. The Bangalore Principles of Judicial Conduct, 2002 further
safeguards this notion.
ii.

Examining Merit Principle-based Appointment Procedure
An important requirement of sustaining public confidence in the judiciary is
openness, transparency, and as well as judicial independence. In appointing
judges, there should be explicit and publicly known criteria. The value in having
explicit and publicly known criteria for appointing the best-qualified persons
16
to judicial office should never be underestimated.

Different jurists and academic writers consider a variety of elements of merit, which can be
broadly divided into two groups, professional skills and personal qualities. Professional
skills include legal knowledge and experience, intellectual abilities and competence. Personal

12

Adopted by the Seventh United Nations Congress and endorsed by General Assembly resolutions
40/32 of 29 November 1985 and 40/146 of 13 December, 1985.

13

Procedures for the Effective Implementation of the UN Basic Principles on the Independence of
the Judiciary was adopted by the Committee on Crime Prevention and Control, 10th Session,
Vienna, Austria, 1988, which was subsequently approved by the ECOSOC resolution 1989/60,
05/24/1989. .

14

Article 1, 2, The Universal Charter of the Judge, November 17, 1999.

15

See for detail Bangalore Principles of Judicial Conduct (2002) (hereinafter referred as Bangalore
Principles) adopted without a vote by the UN Commission on Human Rights, resolution 2003/43.

16

Sarkar Ali Akkas, "Independence and Accountability of Judiciary: A Critical Review", 2004,
p. 110.
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qualities can be explained as independence, integrity, impartiality, high moral character,
patience, temperament, and good manners etc.
The merit-based appointment procedure helps in minimizing the risk of politicization of
judiciary. And, consultation with members of the legal profession is also very important to
avoid politicization or monopolization.
The international standards provide that judicial candidates should be 'individuals of integrity
17
and ability, and well-trained in law,' 'judicial appointees should be individuals of integrity
18
and ability with appropriate training or qualifications in law,' and judges should be selected
19
'on the basis of proven competence, integrity and independence'. Besides, the principle
of non-discrimination in the selection of judges is cardinal to all international standards.
In the context of Nepal, until the promulgation of Interim Constitution, no provisions
regarding the appointment on the basis of merit existed. For the first time, the Interim
Constitution, 2007 has included the requirement for a written and oral examination to be
20
conducted by the Judicial Council for the post of District Judge. However, the same
requirement is not made for the post of Appellate and Supreme Court judges. Nevertheless,
the merit provision for District Judge made by the Interim Constitution has been appreciated
by the Global Corruption Report on Corruption in the Justice System, 2007 as a norm
setting provision. The success of this provision, however, is yet to be achieved.
iii.

Monitoring and Disciplinary Mechanism:
Accountability of the judiciary is fundamental to justify independence, including
responsibility of judiciary. There is a public expectation that all institutions of
government will 'operate with integrity and efficiency'. In order to gain public
confidence in their integrity and efficiency, the judiciary at all levels must be
accountable for the exercise of legal powers and their performance. The
Supreme Court of India rightly held "judges must be individuals of high integrity,
honesty and required to have moral vigor, ethical firmness and impervious to
21
corrupt...influences"

17

The Universal Declaration on the Independence of Justice, 1983, Art. 2.11.

18

The UN Basic Principles on the Independence of the Judiciary 1985, Principle 10.

19

The Beijing Statement of Principles of the Independence of the Judiciary in the L AWASIA
Region 1995, Principle.11.

20

See, Art. 109 (4) of the Interim Constitution of Nepal, 2007.

21

See for detail, Iyer v. Bhattacharjee (1995) Case no. 249 cited at Sarkar Ali Akkas, "Independence
and Accountability of Judiciary: A Critical Review", 2004 at pg. 200.
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The effectiveness of a system of disciplining judges depends on the features of the
mechanisms for discipline. In this respect, perhaps the most important factors are openness
and transparency in the mechanisms and the working members involved in them.
iv.

Constitutional Bodies related to Judiciary in Nepal
The Interim Constitution of Nepal incorporates the provision regarding
organizational set-up of the judiciary. However, under the present constitutional
framework, the judiciary, including the Supreme Court, seems quite dominated
by two other State institutions in the name of maintaining the so-called system
of checks and balances. The constitutional provision requiring the Supreme
Court to submit its annual report to the Prime Minister is one of the examples
to mention. The appointment system in Nepal is largely influenced by political
affiliation rather than having expertise in the area.
The three constitutional bodies, the Judicial Service Commission, the
Constitutional Council and the Judicial Council are directly or indirectly related
to the judiciary both in terms of appointment of judges or carrying out the
disciplinary actions, or both respectively, by which the extent of organizational
independence can be measured. None of the three mechanisms are free from
executive intervention.
Nevertheless, the present Constitution provides that the Judicial Council shall
consist of members including "a senior advocate, or an advocate who has at
least twenty years of experience, to be appointed by the Chief Justice on the
22
recommendation of the Nepal Bar Association." This is a landmark
constitutional recognition given to the Bar Association, which will not only
harmonize the relation between Bar and Bench, but also provide the scope of
developing transparent and accountable disciplinary mechanisms in fighting
corruption in the broader-justice system.

v.

Scope of Disciplinary Action
The Universal Charter of Judges provides that the administration of the judiciary
and disciplinary action towards judges must be organized in such a way, that it
23
does not compromise the judges' genuine independence. In order to take
effective action against corrupt judges, it is necessary to have an independent
and competent judicial council with effective complaint handling procedures.

22

Art. 113 (1) (c), id.

23

Article 11, Universal Charter of Judges, November 17, 1999.
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Judicial accountability addresses the issues of wrongful conduct and is a means
or a way to reduce the negative impact that corruption has on judicial
independence. According to Frederick G. Yeager, the following measures should
24
be included for an 'effective, transparent and rigorously fair proceedings:
a.

A complaint procedure in which citizens, including lawyers and judges,
can complain about wrongful conducts;

b.

Immediate investigation of any complaint against a judge;

c.

The judge must be given an opportunity to be heard;

d.

Any disciplinary proceedings against a judge must meet all the
standards of fairness and the judge must be entitled to present a defense;

e.

Punishment which is commensurate with the wrongful conduct; and

f.

Finally, findings of disciplinary proceedings must be made available to
the public.

The Judicial Council, in the present constitutional framework, is mandated to
play a vital role to make recommendations and give advice on the appointment
of, transfer of, disciplinary action against, and dismissal of judges, and other
matters relating to judicial administration. In the absence of an adequate degree
of autonomy and competency the Judicial Council will not be perceived as
effectively performing this role. The Judicial Council in Nepal, to date, has not
been s not seen as effectively taking disciplinary actions against corruption or
other wrongful conduct of judges except in a very few cases.

2.

Functional and Circumstantial Independence:
Everyone shall be entitled, without undue delay to a fair and public hearing by a
25
competent, independent and impartial tribunal established by law. These elements
are essential in developing 'public confidence in the judicial system and in the moral

24

Friedrick G. Yeager, "Comments to Judicial Council Seminar", organized by Judicial Council and
Judicial Service Commission on 2062-4-28 under the ARD, Rule of Law Project. See, Report on
Capacity Development, Secretariat, Judicial Council, Ramshahpath, Kathmandu, 2062 at pages
17-18.

25

Article 14, International Covenant on Civil and Political Rights (ICCPR), 1966.

43

26

authority and integrity of the judiciary in the modern democratic society' . To meet
this end, it is essential that judges, individually and collectively, respect and honour
judicial office as a public trust and strive to enhance and maintain confidence in the
judicial system by maintaining a high standard of judicial conduct.
i.

Codes of Judicial Conduct:
The Judicial Principles and Codes such as UN Basic Principles, Bangalore
Code of Conduct and others, should be considered as substantive guidelines
in combating judicial corruption or other misconducts. The Bangalore Principles
have been a key for the recognition of independence, impartiality and
effectiveness of a judicial system. Codes of ethics are valuable to the extent
that they inform the general public on what constitutes acceptable and
unacceptable conduct. They may also inspire public confidence that concrete
steps are being taken to improve the integrity of the judiciary. In adopting
codes of conduct the parameters of behavior should also be defined.
Additionally, the judiciary will need a mechanism to interpret the codes and to
keep a record of those interpretations that will be available to others seeking
guidance.

ii.

Financial Autonomy and Mobilization of Resources
There is a substantial indirect link between an adequate judicial budget and
judicial corruption. An adequate budget is an essential ingredient of judicial
independence. If the judiciary suffers from a lack of resources and staff, this
can produce delays that litigants may pay to avoid. In the extreme, judges and
their staff can create delays in order to generate payoffs. Judges are career
civil servants with salaries fixed by the State and little independent wealth;
they may be vulnerable to financial inducements offered by wealthy litigants
and their lawyers. In sum, judicial service, should not only be independent in
terms of its organizational set up, but it should also be financially independent.

iii.

Transparency International's Observation of Corruption Risk Factors
Transparency International, on the basis of the above mentioned adoption of
national codes of conduct and the financial autonomy makes a close observation

26

Para 6, Preamble, Bangalore Principles on Judicial Conducs, 2002.
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of corruption risk factors if the following functional and financial measures are
27
not complied with:
a.

Measures to ensure that cases and appeals are dealt with expediently,
and that cases are heard and judgments delivered without undue delay;

b.

The judicial system should have adequate resources to function, including
a sufficient number of judges, court staff and equipment;

c.

Immunity, limited by liability for criminal activity, should be granted to
judges, but restricted to their decisions and opinions; laws on judicial
immunity should not prevent the prosecution of judges for corrupt acts;

d.

Transparent court decisions, procedures and fees, facilitated by adequate
Information Technology resources that provide judges with access to
information and the possibility of communicating with one another,
making it easier to track and retrieve case files;

e.

Judges must declare any conflicts of interests as soon as they become
apparent and, where a judge is unable to decide a matter impartially,
must disqualify him or herself; and

f.

Finally, participation of civil society actors (NGOs, court users, media
and academics) to monitor judicial procedures in order to detect corrupt
and unfair practices in the judiciary.

E. Situation of Functional and Circumstantial Independence in Nepal
1.

Strategic Plan of Nepali Judiciary to Control Irregularities and Corruption
Nepal like many other countries has not yet achieved effective independence of the
judiciary. In an attempt to strengthen the Nepali Judiciary, the Supreme Court, based
on the fundamental values of independence of the judiciary, including morality, ethics,
integrity, accountability, transparency and honesty in the judicial process, has
developed a 'Strategic Plan of Action' (2004-2008). The strategic plan followed by
28
a mission, vision and values considers several issues.
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These are some of the extracts based on the Country Reports where the these issues have been
explored in detail, See for detail , ibid, pg 168-171.
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Strategic Plan of The Nepali Judiciary 2004-2008, Supreme Court of Nepal, Kathmandu Nepal, at
pgs 41-42.
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In order to cope with the problems, the Strategic Plan identifies some of the interventions
regarding organizational, functional and circumstantial (i.e. financial autonomy) independence
of the judiciary. The Strategic Plan accentuates the adjudicatory, advisory, supervisory
and managerial functions of the judiciary to be addressed clearly in the constitution.
Since, the Strategic Plan has come to an end it is time for results to be achieved. For this,
constitutional guarantee of the intervention is a must. Learning from the flaws in the series
of constitutional developments, the existing framework needs to be examined so that the
forthcoming constitution can encompass the adequate provision to ensure a corruption
free judicial system in Nepal.

2.

Scope of the Interim Constitution
The Interim Constitution of Nepal 2007 incorporates the concepts of the rule of
29
law, and independence of judiciary that can be used as conceptual guidelines in
combating corruption in the justice system. Apart from the institutional structure of
judicial mechanisms including service procedures (i.e. appointment, promotion,
removal criteria) and disciplinary mechanisms such as judicial council, the functional
character of the constitution can be summarized as set out below:
i.

The rights regarding justice including entitlement to a fair trial by a competent
30
court or judicial authority which is consistent with international standards
to make the judiciary functionally accountable.

ii.

The pro bono provision regarding the "right to free legal aid to indigent person"
provision possibly makes justice actors accountable and responsible towards
socio-economically deprived section of the society. The provisions of socioeconomic justice therefore, are vital in fighting corruption.
Likewise, Article 27 guaranteeing citizens' right to demand or obtain information
on any matters of concern to himself or herself or to the public, ensures
transparency in the State mechanisms.
Part IV of the Interim Constitution, for the first time in the constitutional history
of Nepal, refers to "Responsibilities of the State", which requires it "to adopt
a political system which fully abides by the universally accepted concept of

iii.

iv.
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Preamble, Para 4, Interim Constitution of Nepal, 2007.
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Article 24 (9) id.
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Article 24 (10), id, states "The indigent person shall have the right to free legal aid in accordance
with law…".
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v.

vi.
vii.

3.

fundamental human rights…rule of law, social justice and equality, [and]
independence of the judiciary.”
In order to achieve the objective of functional independence of the judiciary,
Part ten of the constitution explicitly incorporates the provisions regarding
"Judiciary";
Article 100 provides that powers related to justice shall be exercised by courts
and other judicial institutions; and
Article 105 sets out the circumstances for the removal of the "Chief Justice or
any other Judge of the Supreme Court on the ground that they are unable to
perform their duties for the reasons of incompetence, misbehavior, failure
to discharge the duties of his/her office in good faith.

Potential Challenges in the Constitution
i.

Independence of the judiciary is under threat as many provisions place the
judiciary under the control of executive or legislative bodies;

ii.

The preamble lacks the terms 'transparency and accountability';

iii.

The constitutional bodies that are directly or indirectly related to the judiciary
are not free from executive intervention;

iv.

'Transparency and accountability and elimination of corruption and impunity'
is not guaranteed within the framework of fundamental rights;

v.

Written and oral examinations to be conducted by the Judicial Council for the
post of District Judge, are not required for the post of Appellate and Supreme
Court judges;

vi.

There is provision for the removal of Appellate and District Court judges if
they are found to deviate from justice, but this language is not incorporated in
the provisions related to Supreme Court judges;

vii.

The Interim Constitution fails to incorporate the concept of "Supreme Judicial
Council' with the power to take disciplinary measures against all judges including
judges of the Supreme Court.

viii.

There is no constitutional provision requiring the declaration of assets by judges;

ix.

The Interim Constitution refers to the 'independence of judiciary", but there is
a vacuum in incorporating several issues such as financial autonomy of judiciary;
and
47

One of the major challenges in fostering fiscal responsibility in emerging economies is
strengthening transparency and accountability in public finances and combating corruption.

F. Conclusion
Judicial corruption is not just limited to judicial offices, but also exists in the broader justice
system. Transparency in service procedure (i.e. appointment, promotion, removal and
transferal) and necessary disciplinary action for breach of codes of conduct can be addressed
in the light of corruption risk factors in the judiciary.
Judicial corruption needs to be conceptualized within the broader justice system, where
the responsibility goes not only to judges and court personnel, but also to other actors such
as police, prosecutors and private lawyers. Judicial corruption through lawyers is a complex
prevailing phenomenon. It is important to note that the judiciary is not the only organization
that can help prevent judicial corruption, the Nepal Bar Association and others play a
complimentary role in this regard.
Nepal has been suffering from corruption of all kinds, including judicial corruption,
proliferated by autocratic royal regimes, political upheavals, armed conflict and socioeconomic injustice. Judicial corruption, besides bribery, also includes extortion, intimidation,
influence peddling and the abuse of court procedures for personal gains. However, bribery
is regarded as the most widely practiced in the form of petty corruption. The Interim
Constitution 2007 opens the scope for fighting judicial corruption within the concept of
independence of judiciary. The provision regarding merit-based appointment could be
perceived as an effective tool to recognize competent judiciary. The role of Judicial Council
mandated under the present constitutional, while not effective enough, is, however, very
crucial.
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klR5]b – %

cly{s, ;fdflhs / ;fF:j[mlts clwsf/;lxt
df}lns clwsf/x¿sf] leqLs/0f
s= df}lns clwsf/sf] cy{ / dxTj
dfgj eP/ hGdlnPsf] sf/0fn] p;nfO{ k|fKtx'g] clwsf/x¿sf] ;du| cleJolQm dfgj
clwsf/ xf] . o; clwsf/nfO{ ljleGg k|sf/n] lrgfpg] k|rng 5 . h:tf]M k|fs[lts
clwsf/ (natural rights), g};lu{s clwsf/ (inherent rights), cx/0fLo clwsf/
(inalienable rights), cfwf/e"t clwsf/ (basic rights), cfwf/e"t gful/s :jtGqtf
(fundamental civil liberties), df}lns clwsf/ (fundamental rights), tyf ;+jw
} flgs
xs (constitutional rights) cflb . o;nfO{ cln ljlzi6Ls/0f ubf{ dfgjdf x'g]
/fhgLlts tyf gful/s clwsf/x¿, ;fdflhs, cfly{s tyf ;fF:s[lts clwsf/x¿ /
:j:y jftfj/0f tyf ljsf;sf] clwsf/ ;d]tsf] ;du| cleJolQmnfO{ ;d]6g\ ;lsG5 .
dfgjclwsf/ ljZjJofkL rl/qsf] (universal character) x'G5 . dfgjclwsf/ zAbdf
cGtlg{lxt clwsf/x¿ Pscfk;df 5'6o\ fpg g;lsg] (indivisible),] cGt/–lge{/
(interdependent) tyf cGt/–;DalGwt (interrelated) x'G5g\ .
df}lns clwsf/ (fundamental rights) nfO{ dfgjflwsf/sf] kof{ojfrLsf] ¿kdf klg
lng] ul/G5 . t/, dfgjflwsf/ Ps Jofks cleJolQm xf] eg] df}lns clwsf/ eg]sf]
dfgjflwsf/leq kg]{ To:tf clwsf/x¿ dfq x'g\ h;nfO{ /fHon] cfˆgf gful/ssf nflu
clt cfjZos 7fg]sf] x'G5 . jf:tjdf dfgjclwsf/ zf:jt x'G5 eg] df}lns jf
cfwf/e"t clwsf/x¿ ;fdfGotof gful/sx¿sf] ;+3if{sf] kl/0ffd:j¿k /fHon] dfGotf
lbPaf6 :yflkt x'G5 . o;/L df}lns clwsf/sf] hGd dfgjflwsf/af6 ePsf] dflgG5 .
df}lns clwsf/x¿ dflg;nfO{ gful/ssf ¿kdf /fHo;Fu ;DaGw ePsf] gftfn] :jtGqtf
/ clwsf/sf ¿kdf k|fKt x'G5g\ . ctM df}lns clwsf/x¿ dfgjclwsf/s} :yfgLo ¿k
ePsf] x'gfn] cGo clwsf/eGbf df}lns clwsf/ dfly /xG5g\ / cGo clwsf/x¿
logLx¿;Fu aflemPdf aflemPsf] xb;Dd cdfGo / ab/ x'G5g\ .
ljleGg b]zx¿df df}lns clwsf/nfO{ bill of rights sf] ¿kdf / s;}n] civil liberties sf]
¿kdf cleJoQm u/]sf 5g\ . g]kfndf klg gofF ;+ljwfg lgdf{0f ug{] ;Gbe{df s'g–s'g
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clwsf/x¿ df}lns clwsf/sf] ¿kdf ;+ljwfgdf pNn]v ug]{ / ltgLx¿sf] sfof{Gjogsf]
;+oGq (enforcement mechanism) s:tf] agfpg] eGg] ljifo clxn] cGoGt} dxTjk"0f{
ag]sf] 5 .

v= dfgj clwsf/sf] P]ltxfl;s ljsf;qmd
!=

cGt/f{li6«o ;Gbe{
df}lns clwsf/x¿nfO{ /fHon] nufd nufO{ g} /fVg] k/Dk/fut rnglj¿4sf]
klxnf] ljhosf] ¿kdf clwsf/sf] dxfg\ 3f]if0ff–kq (magna carta) nfO{ lng
;lsG5 . To;kl5 klg a]nfotdf ljleGg ;+3if{x¿ eP / dfgjflwsf/sf] ljsf;df
ljleGg pknlAwx¿ xfl;n eP . tLdWo] clwsf/sf] oflrsfkq (The Petition of
Rights, 1628), gful/s clwsf/–kq (The Bill of Rights, 1689), aGbL
k|ToIfLs/0f P]g (The Habeas Corpus Act, 1679), cflb pNn]vgLo 5g\ .
a]nfotsf] uf}/jdo qmflGt, !^** sf] ;kmntfkl5 The Bill of Rights, 1689 sf]
3f]if0ff ul/Psf] xf] . o;n] dfgjflwsf/sf] ljsf;df 7"nf] of]ubfg dfq k'¥ofPg
alNs ltgLx¿nfO{ df}lns clwsf/sf] ¿kdf :yfkgf ug{ cGo b]zsf nflu klg
k|/] 0ffsf] ;|ft] x'g k'Uof] .
:jtGqtf ;+uf| dkl5 ;g\ !&*& df lgld{t cd]l/sL ;+ljwfgdf df}lns clwsf/sf]
Joj:yf gePsf]df 7"nf] cfnf]rgf ePkl5 bzf}+ ;+zf]wg u/L !&(! df Bill of
Rights ;dfj]z ul/of] . dfgjflwsf/sf] ljsf;df of] klg 7"nf] b]g lyof] . k|mfG;]nL
qmflGtsf] ;kmntfkl5 !&*( df ul/Psf] The French Declaration of Rights of
Man and Citizen sf] 3f]if0ffn] dfgjflwsf/nfO{ cfwf/e"t clwsf/sf] ¿kdf u|x0f
u/]sf] lyof] . To;kl5 h'g–h'g b]zdf gful/s cfGbf]ngx¿ ;kmn eP ToxfF–ToxfF
;+ljwfgdf df}lns clwsf/sf] Joj:yf / k|Tofe"lt ug]{ k|rng a9\b} uof] .
;g\ !($% df ;+oQ
' m /fi6«;3+ sf] :yfkgfn] dfgjflwsf/n] Oltxf;df 7"nf] km8\sf]
df¥of] . dfgjclwsf/nfO{ cGt/f{li6«o dfGotf lbnfpgdf of] ;+:yfsf] Hofb} dxTjk"0f{
e"ldsf /x]sf] 5 . ;+oQ' m /fi6«;3+ n] !) l8;]Da/ !($* df dfgjflwsf/sf] ljZjJofkL
3f]if0ff–kq (The Universal Declaration of Human Rights) sf] cg'df]bg u¥of] .
To;df plNnlvt 3f]if0ffx¿ ;b:o /fi6«x¿sf nflu dfu{bz{s l;4fGtsf ¿kdf
nfu" eP . To;}u/L dfgjflwsf/sf] ;+/If0f / k|j4{gsf nflu ;+oQ
' m /fi6«;3+ Lo pRr
cfof]usf] klg u7g eof] . cfh s'g} klg b]zsf] ;Eotf / ljsf;sf] dfkb08sf]
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k|dv
' cfwf/ dfgjflwsf/sf] l:yltnfO{ dflgG5 . o;}n] dfgjflwsf/sf] axfnL,
k|j4{g / ;+/If0f ;a} /fi6«sf nflu clgjfo{ ePsf] 5 .
@= g]kfnsf] ;Gbe{df dfgjclwsf/
g]kfndf dfgjflwsf/sf] cjwf/0ffsf] ljsf; ePsf] w]/} ;do ePsf] 5}g . g]kfn
;/sf/ j}wflgs sfg"g, @))&, g]kfndf df}lns clwsf/sf] ;'¿cftsf nflu
dxTjk"0f{ b:tfj]h lyof] . j}olQms :jtGqtf, sfg"gL zf;g, ljrf/ / cleJolQmsf]
:jtGqtf, cj;/x¿sf] ;dfgtf, zflGtk"0f{ e]nf x'g] :jtGqtf, ;+3;+:yf vf]Ng]
:jtGqtf cflbsf] Joj:yf ToxfF lyof] t/ To;n] pkrf/sf] s'g} Joj:yf ul/Psf]
lyPg . g]kfn clw/fHosf] ;+ljwfg @)!% g} g]kfnsf] klxnf] ;+ljwfg lyof] h;n]
pkrf/;lxtsf] df}lns clwsf/sf] Jofks Joj:yf ;+ljwfgdf u/]sf] lyof] . of]
;+ljwfgsf] Pp6f dxTjk"0f{ pknlAw eg]sf] df}lns clwsf/sf] sfof{Gjogsf nflu
;jf]R{ r cbfntnfO{ ljz]ifflwsf/ ;DkGg l/6x¿ hf/L ug{ ;Sg] clwsf/ lbOg'
lyof] . t/ wf/f %% åf/f /fhfnfO{ cl;ldt clwsf/ lbOg' / wf/f * n] Joj:yflksfn]
df}lns clwsf/dfly aGb]h nufpg ;Sg] Joj:yf ul/g' o;sf sdhf]/Lx¿ lyP .
@)!& ;fndf PsbnLo k~rfotL Joj:yf b]zdf nfu" ul/Pkl5 lg/+sz
' tfsf]
k[i7kf]ifssf] ¿kdf g]kfnsf] ;+ljwfg, @)!( hf/L eof] . of] ;+ljwfgn] ljleGg
df}lns clwsf/x¿sf] Joj:yf u/]sf] ePklg k|hftflGqs d"No / dfGotfx¿ u|x0f
gu/]sf] x'gfn] gful/sx¿nfO{ dfgjflwsf/sf] s'g} u'Ghfo; lyPg . To;}n] @)$^
;fndf k~rfotL Joj:yflj¿4 gful/s cfGbf]ng eO{ @)$& ;fndf g]kfn
clw/fHosf] ;+ljwfg, @)$& nfu" eof] . of] ;+ljwfg k"0f{ k|hftflGqs d"No /
dfGotfdf cfwfl/t lyof] . of] ;+ljwfgsf] wf/f !! b]lv @# ;Dd ljleGg df}lns
clwsf/x¿sf] Joj:yf ul/Psf] lyof] . tL clwsf/sf] k|rngsf nflu ;+jw} flgs
pkrf/sf] Joj:yf ug's
{ f ;fy} ;jf]R{ r cbfntnfO{ Goflos k'g/fjnf]sgsf] clwsf/
lbOPsf] lyof] . of] ;+ljwfgsf] ;a}eGbf 7"nf] Joj:yf eg]sf] g} cbfnt k"0f{ :jtGq
x'g' / sfo{sfl/0fL / ljwflosL sfo{x¿sf] Goflos k'g/fjnf]sg x'g] Joj:yf x'g'
xf] . t/, wf/f # n] hgtfnfO{ ;fj{ef}d ;Qf ;DkGg agfP tfklg k|:tfjgf, wf/f !@&
/ @& sf] ckJofVof u/L /fhfn] gful/sx¿sf] df}lns xsclwsf/df cltqmd0f dfq
u/]gg\ ;+ljwfgnfO{ g} csd{0o agfOlbP . ctM @)^@ ;fndf bf];f| ] hgcfGbf]ng
;kmn eO{ To;}sf] hgfb]zdfkm{t ;+ljwfg;efsf] lgjf{rgdfk{mt gofF nf]stflGqs
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k4ltsf] :yfkgf ug]{ lbzftkm{ d'ns
' cl3 a9]sf] 5 . o;nfO{ ;kmn kfg{ hgcfGbf]ngsf
kIfw/ ;ft /fhg}ltsbnn] g]kfnsf] cGtl/d ;+ljwfg, @)^# nfu" u/] . o;df
df}lns clwsf/;DaGwL Jofks Joj:yfx¿ ul/Psf 5g\ . efu # wf/f !@ b]lv #@
;Dd df}lns clwsf/x¿sf] Joj:yf ul/Psf] 5 . logLx¿ gofF ;+ljwfg lgdf{0fsf
nflu cfwf/zLnf aGg ;Sb5g\ . gofF aGg] ;+ljwfgdf df}lns clwsf/n] k|dv
' :yfg
lng] s'/f lglZrt ePsf]n] efjL ;+ljwfgdf df}lns clwsf/x¿sf] Joj:yf ubf{
df}lns clwsf/sf] ;fFuf]kfFuf] cWoog / 5nkmn x'g' cfjZos 5 .

u= df}lns clwsf/sf ;}4flGts cfwf/x?
l;4fGtsf] w/ftndf gplePsf] clwsf/x¿sf] s'g} dxTj gx'g] x'gfn] df}lns clwsf/sf]
Joj:yf ubf{v/] L ljleGg ;}4flGts cfwf/x¿sf af/]df 5nkmn / cWoog x'g' h¿/L x'G5 .
df}lns clwsf/sf] k|f/lDes cfwf/ k|fs[lts clwsf/ g} xf] . dfgjclwsf/sf] ljsf;
k|fs[lts clwsf/sf] l;4fGtåf/f kl/nlIft x'G5 . t/ tL clwsf/x¿sf] pkef]u /fi6«sf]
k|ToIf sfg"g (positive law) dfkm{t /fli6«o l;dfgfleq /x]/ ug{ kfOG5 . dfgjflwsf/sf]
k"0f{ k|flKt / sfof{Gjog (enforcement) sf nflu clwsf/sf ljleGg l;4fGtx¿ ljleGg
;dodf cufl8 cfPsf 5g\ .
!=

k|fs[lts clwsf/sf] l;4fGt (Natural Rights Theory):
of] l;4fGt dfgjclwsf/;DaGwL cjwf/0ffsf] pTklQ, l:ylt / ljsf;sf] d"n cfwf/
xf] . o; l;4fGtcg';f/ dfgjlgld{t ;a} k|sf/sf ljifox¿ -/fHo, sfg"g, /fHosf
;+/rgf cflb_ eGbf dfly k|sl[ t /x]sf] x'G5 h'g ;[li6sf] sfg"gåf/f ;~rflnt 5 .
o;}n] s'g} Ps /fi6«sf] ;Qf jf sfg"geGbf k|fs[lts ;Qf / sfg"gx¿ pRr x'G5g\
/ ;a} /fi6«sf nflu aGwgsf/L x'G5g\ . o; l;4fGtcg';f/ O{Zj/ / k|sl[ tsf] b[li6df
k|To]s dflg; ;dfg x'G5g\ . o;}n] lghsf] cfly{s tyf ;fdflhs l:ylt, hflt,
/+u, ln+u cflbsf] e]befj lagf ;a}nfO{ ;dfg clwsf/ / :jtGqtf k|fKt x'G5g\ . ;a}
k|sf/sf clwsf/ / :jtGqtfx¿ dflg;nfO{ k|sl[ tåf/f k|fKt x'G5g\ . o;}n] oL
clwsf/x¿ dflg;åf/f lgld{t /fi6«, ;/sf/ jf k|ToIf sfg"g (positive law) åf/f
geO{ hGdl;4¿kdf k|fKtx'g] ub{5 To;}n] of] cx/0fLo (inalienable) x'G5 . df}lns
clwsf/sf] Jofks Joj:yf ub}d{ f 8/fpg' kb{g} eGg] ;f]r agfpg' cfjZos 5 eGg]
s'/f k|fs[lts clwsf/sf] l;4fGtn] l;sfpF5 .
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@= clwsf/sf] k|ToIfjfbL l;4fGt (Positive Rights Theory):
of] l;4fGtcg';f/ dflg;sf k|fs[lts clwsf/sf] cy{ /fHon] dfGotf lbPdf dfq
/xG5 . o;}n] of] l;4fGt dfGotfsf] l;4fGtsf] cfwf/df ljsf; ePsf] l;4fGt xf] .
o; l;4fGtn] clwsf/x¿sf] l;h{gf, sfof{Gjog / ;dflKt sfg"gåf/f x'G5 eG5 .
o;y{ clwsf/sf] ;f]emf] ;DaGw sfg"g, ;/sf/ / /fHo;Fu /xG5 . o;}n] dflg;sf
clwsf/nfO{ k|fs[lts k|f0fLsf ¿kdf JofVof gu/L Pp6f ;fdflhs / /fhg}lts
k|f0fLsf] ¿kdf JofVof ul/g' kb{5 . sfg"gcg';f/ clwsf/x¿sf] ;d'lrt Joj:yf
ul/g' kb{5 eGg] s'/f of] l;4fGtn] u5{ . o;y{ of] l;4fGt sfg"gL zf;gsf]
cjwf/0ff;Fu ;DaGw /fVb5 . sfg"gdf plNnlvt clwsf/ / st{Josf] pNn+3g
ePdf cg'zf:tL (sanction) sf] klg Joj:yf x'g' kb{5 . of] l;4fGtn] dfgj
clwsf/nfO{ Pp6f bfo/fleq /fv]/dfq pkef]u ug{ ;lsG5 / Tof] bfo/f tf]Sg] sfd
/fHon] dfq ug{ ;Sb5 eGg] s'/f l;sfpF5 . df}lns clwsf/sf] Joj:yf ubf{ /fHo,
sfg"g / Joj:yfnfO{ gh/cGbfh ul/g' xFb' g} eGg] s'/f xfdLn] la;{g' x'bF g} .
#=

clwsf/sf] cfbz{jfbL l;4fGt (Idealistic Theory of Rights):
of] l;4fGt dflg;sf] / ;dfhsf] JolQmTjsf] ljsf;df cfwfl/t 5 . dfgj
clwsf/nfO{ dfgj st{Jo;Fu hf]8/] dfq dfgjflwsf/ x]l/g' kb{5 eGg] cfbz{df of]
l;4fGt lx+8s
] f] 5 . dflg;sf] JolQmTjsf] ljsf; ;a}eGbf 7"nf] clwsf/ xf] . p;sf]
JolQmTjsf] ljsf; ;dfhsf cGo JolQm;Fu ;DalGwt eO{ ;dfhsf] cwLgdf /x]/
x'G5 . o;}n] dfgjflwsf/ eg]sf] To:tf] clwsf/ xf] h;n] ;dfhsf k|To]s JolQmsf]
JolQmTj ljsf; ug{ / ;Dk"0f{ ;dfhsf] :t/ dfly p7fpg ;xof]u ub{5g\ . ;dfhdf
Ps JolQmsf] clwsf/ csf]{ JolQm;Fu aflemg] vfnsf clwsf/x¿ dfgjflwsf/
xf]Ogg\ . dfgjclwsf/n] k|To]s JolQmsf] JolQmTjsf] ljsf; ug's
{ f ;fy} ;DalGwt
;dfhsf] klg ljsf; ug]{ x'gfn] dfgjflwsf/ xgg\ x'bF f ;dfh / JolQmsf] ljsf;df
afwf k'¥ofpF5 .

$=

clwsf/sf] ;dfh sNof0f;DaGwL l;4fGt (Social Welfare Theory of Rights):
cfbz{jfbL l;4fGtsf] ljsl;t ¿ksf] ¿kdf clwsf/sf] ;dfh sNof0f;DaGwL
l;4fGtsf] ljsf; ePsf] kfOG5 . o;n] ;fdflhs ljsf; ;dfhsf] sNof0f;Fu
hf]8/] dfgj clwsf/sf] cfjZostfdf hf]8 lbG5 . o; l;4fGtcg';f/ k|sl[ tjfbL /
k|ToIfjfbL l;4fGtx¿sf] ;dGjo u/]/ clwsf/sf] l;h{gf ug'{ kb{5 . of] l;4fGtn]
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pkof]lutfjfbdf hf]8 lbG5 . clwsf/x¿sf] l;h{gf ubf{ ;dfhsf ax';V+ os
JolQmx¿sf] clwstd ;'v x'g] u/L ug'k{ b{5 eGg] dfGotf o;n] af]ss
] f] 5 . of]
l;4fGtn] cNk;+VosnfO{ ;+jf]wg gug]{ x'gfn] o;sf] cfrf]ngf ul/G5 . of] l;4fGtsf]
cfwf/df g} x/]s b]zn] df}lns clwsf/dfly aGb]h nufpg] u/]sf 5g\ .
%=

clwsf/sf] P]ltxfl;s l;4fGt (Historical Theory of Rights):
of] l;4fGt dfgjflwsf/sf] ljsf;sf] P]ltxfl;s k[i7e"lddf cfwfl/t 5 . h:tf]
a]nfotsf] uf}/jdo qmflGtsf] ;dodf a]nfotdf ljBdfg /x]sf] P]ltxfl;s l:ylt
cg';f/ ToxfF clwsf/sf] :yfkgf ePsf] lyof] . To;}u/L k|To]s ;dfh / /fi6«sf]
;fdflhs / ;fF:s[lts k[i7e"ldsf cfwf/df clwsf/sf] :yfkgf x'G5 . Oltxf;df
ePsf ;+3if{x¿sf] kl/0ffd g} dfgjflwsf/ l;h{gfsf cfwf/ x'g\ eGg] dfGotf of]
l;4fGtsf] /x]sf] 5 . ljleGg /fi6«sf] :t/ leGg–leGg ePsfn] ljsf;sf] :t/ cg'¿k
hgr]tgfdf h'g k|sf/n] j[l4 eof] To;} cfwf/df dfgj clwsf/sf] nflu ;+3if{ klg
k|f/De eof] / To;} :t/df ljleGg :yfgdf leGg–leGg k|sf/sf] clwsf/sf] :yfkgf
x'G5 eGg] dfGotfdf of] l;4fGt /x]sf] 5 .

^=

;fdflhs ;Demf}tfsf] l;4fGt (Rights Based on Social Contract Theory):
of] l;4fGtsf k|jt{sx¿n] o;nfO{ leGg–leGg tl/sfn] JofVof u/]sf ePklg oxfF
ns / hf]g /fjN;sf] JofVof a9L ;fGble{s k|tLt x'G5 . hf]g nsn] gful/s
;dfhsf] :yfkgfdf /fHo / JolQmaLr Pp6f jf:tljs ;Demf}tf ePsf] sNkgf
u/]sf 5g\ . ;f] cg';f/ hgtfn] tL, :jtGqtf / ;DklQsf] k|Tofe"ltsf nflu
;/sf/nfO{ s]xL zlQmx¿ k|bfg u/]sf] x'G5 eg] lglZrt kl/l:yltdf hgtfnfO{
ljb|fx] ug{] ;d]t clwsf/ x'G5 . hf]g /fjN;n] jf:tljs xf]Og Pp6f sfNklgs
(hypothetical) ;fdflhs ;Demf}tfsf] kl/sNkgf u/]sf 5g\ . t/ pgL Tof] ;Demf}tf
eg] Pp6f jf:tljs cj:yf (original position) df ePsf] x'G5 eG5g\ . of]
cj:yfsf] cfjZos ljz]iftf eg]sf] s/f/jfbL (Rawl's men) x¿n] c1fgsf] kbf{
k5fl8af6 ;dfhsf] :yfkgfsf] a8fkqsf] ¿k/]vf sf]l//x]sf x'G5g\ . s:tf] hLjgk4lt
z'¿jft ul/g]5 eGg] ltgLx¿dWo] s;}nfO{ klg yfxf x'bF g} . csf]{ zAbdf, ltgLx¿
To:tf ;fwgx¿ /fVg OR5f ug]5
{ g\ h;af6 eljiodf cfˆgf p2]Zox¿ vf]Hg jf
klxNofpg ltgLx¿ ;fdy{jfg\ xf]pmg\ .
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dfly plNnlvt ljleGg l;4fGt / cjwf/0ffx¿ cfk}mdf k"0f{ / cfnf]rgf/lxt 5}gg\ .
To;}n,] dfgjflwsf/sf] l;4fGtx¿nfO{ ;+ljwfgleq /fVg] sfd ubf{ ;a} l;4fGtnfO{ Wofg
lbP/ dfq df}lns clwsf/sf] leqLs/0f (enshrinement) ul/g' kb{5 .

3= df}lns clwsf/;DaGwL d'2fx?sf] klxrfg
;dfhsf] cfjZostf / rfxgf (collective will) sf] klxrfg u/L ;f]xL adf]lhd df}lns
clwsf/x¿sf] 5gf}6 ul/g' kb{5 . g]kfnsf] cGtl/d ;+ljwfg, )^# sf] wf/f !#* n]
/fHosf] cu|ufdL k'g;{/+ rgf ug]{ eg]sf] 5 . ;f]xL wf/f cg';f/ /fHosf] s]Gb|Ls[t /
PsfTds 9fFrfsf] cGTo u/L /fHosf] ;dfj]zL, nf]stflGqs / cu|ufdL k'g;+/{ rgf
ul/g]5 . s]Gb|Ls[t / PsfTds 9fFrfsf] ljsNk eg]sf] ;+3Lo 9fFrf g} xf] . ;+3Lo 9fFrfdf
df}lns clwsf/sf ljifo ;"rLx¿ km/s x'bF g} g\ . t/ tL clwsf/x¿sf] k|rng (enforcement)
s;/L ug]{ eGg] ljifo rfFlx km/s x'G5 . To;}n] of] ljifopk/ 5nkmn rnfpFbf, g]kfn
clw/fHosf] ;+ljwfg, @)$& / g]kfnsf] cGtl/d ;+ljwfg, )^# df pNn]v ul/Psf
df}lns clwsf/x¿nfO{ g} lg/Gt/tf lbg] jf To;df yk36 ug'k{ g{] xf] eGg] / tL
clwsf/x¿sf] k|rngsf nflu cbfntsf] 9fFrf (court structure) / nfu" u/fpg]] ;+oGq
(enforcement mechanism) s:tf] x'g' kb{5 eGg] ljifo dxTjk"0f{ x'G5 .
!=

df}lns clwsf/sf] lg/Gt/tf M
g]kfn clw/fHosf] ;+ljwfg, @)$& n] Joj:yf u/]sf df}lns xsx¿df cGtl/d
;+ljwfgn] s]xL lgtfGt gofF xsx¿ yKgsf ;fy} s]xLdf ;'wf/ klg u/]sf] 5 . gofF
xsx¿df 5'jf5"t tyf hftLo e]befj lj¿4sf] xs, jftfj/0f tyf :jf:Yo;DaGwL
xs, /f]huf/L tyf ;fdflhs ;'/Iff;DaGwL xs, dlxnfsf] xs, ;fdflhs Gofosf]
xs, afnaflnsfsf] xs, oftgflj¿4sf] xs, tyf >d;DaGwL xsx¿sf] Joj:yf
u/]sf] 5 . g]kfn clw/fHosf] ;+ljwfg, @)$& sf h'g–h'g df}lns xsx¿n]
lg/Gt/tf kfPsf 5g\ ltgLx¿sf] lg/Gt/tf ca aGg] ;+ljwfgdf lgZro g} x'g5
] .

@= df}lns clwsf/x¿sf] ;"rL M
df}lns clwsf/x¿sf] Joj:yfsf nflu dfgjflwsf/sf] ljZjJofkL 3f]if0ff–kq,
!($* g} cfwf/e"t dfkb08 xf] . o;n] pNn]v u/]sf dfgjflwsf/x¿nfO{ cfˆgf]
b]zsf] kl/l:ylt / ljsf;cg';f/ df}lns xssf ¿kdf Joj:yf ug]{ ul/G5 . o;}n]
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df}lns xsx¿sf] ;"rL tof/ kfbf{ Tof] 3f]if0ff–kqnfO{ cfwf/ dfgL b]xfo adf]lhdsf
df}lns xsx¿sf] Joj:yf xfdLn] ug{ ;S5f}+ .
c= gful/s tyf /fhg}lts clwsf/x¿M
-!_ hLjg, :jtGqtf / zf/Ll/s ;'/Iff;Fu ;+alGwt clwsf/ -@_ bf;tf /
dflg; a]rlavg lj¿4sf] clwsf/ -#_ q"m/, cdfgjLo Jojxf/ tyf oftgf
lj¿4sf] clwsf/ -$_ ;dfgtfsf] clwsf/ / sfg"gsf] ;dfg ;+/If0fsf] clwsf/
-%_ hyfefjL kqmfp jf y'gf lj¿4sf] clwsf/ -^_ b]z lgsfnf lj¿4sf]
clwsf/ -&_ :jR5 ;'gj' fOsf] clwsf/ -*_ cf/f]k k|dfl0ft gx'bF f;Dd lgbf]l{ iftfsf]
clwsf/ -(_ k|rlnt sfg"gn] ;hfo gx'g] sfo{df ;hfo gkfpg] clwsf/
-!)_ uf]kgLotfsf] clwsf/ -!!_ lx+88'n / a;f]jf; ug]{ :jtGqtf -!@_ s'g}
klg b]z 5f8\g] / cfˆgf] b]zleq k|jz
] ug{ kfpg] :jtGqtf -!#_ /fhgLlts
z/0f kfpg] clwsf/ -!$_ /fli6«otf jf gful/stfsf] clwsf/ -!%_ ljjfx ug],{
kl/jf/ a;fpg] / kf/kfr's] ug]{ clwsf/ -!^_ ;DklQsf] clwsf/
-!&_ wd{;DaGwL clwsf/ -!*_ lagf xftxltof/ e]nf x'g] :jtGqtf -!(_ ;+3,
;+:yf vf]Ng] :jtGqtf -@)_ nf]s -;fj{hlgs_ ;]jfdf ;dfg kx'r
F sf] clwsf/
-@!_ ;/sf/df efu lng] jf ;/sf/sf] 5gf}6 ug]{ clwsf/ -@@_ ljrf/ /
cleJolQmsf] :jtGqtf -@@_ k|sfzg, k|;f/0f tyf 5fkfvfgf;DaGwL xs .
cf= cfly{s, ;fdflhs / ;fF:s[lts clwsf/x¿ M
-!_ ;fdflhs ;'/Iffsf] clwsf/ -@_ /f]huf/Lsf] clwsf/, cfˆgf] k]zf /f]Hg],
sfd ubf{ plrt jftfj/0f x'gk' g]{ clwsf/ -#_ plrt kfl/>ldssf] clwsf/
-$_ 6]8« o"lgog vf]Ng] jf 5gf}6 ug]{ clwsf/ -%_ cf/fd / labf kfpg] clwsf/
-^_ plrt dfkb08leq hLjgofkg (adequate standard of living) sf]
clwsf/ -&_ dft[ k|hgg\, k|hgg\ :jf:Yo / lzz':ofxf/df ljz]if x]/rfx /
;'/Iffsf] clwsf/ -*_ lzIffsf] clwsf/ -(_ :jf:ysf] clwsf/ -!)_ plrt
cfjf;sf] clwsf/ -!!_ ;fF:s[lts hLjgdf :jtGq ¿kn] efu lng kfpg]
clwsf/, -!@_ ;flxTo, snf jf j}1flgs l;h{gfx¿df n]vsTjsf] clwsf/ /
-!#_ ;"rgf tyf ;~rf/;DaGwL clwsf/ cflb kb{5g\ .

56

O= Dflxnf clwsf/ ;DaGwL ljifoM–
;g\ !($( df ;+oQ
' m /fi6«;3+ n] dlxnfx¿sf] a]rlavg tyf j]Zofj[lQsf]
zf]if0f;DaGwL Ps dxf;lGw kfl/t u¥of] . ;g\ !(%! df cGt/f{li6«o >d
;+u7gn] dlxnf / k'?ifnfO{ Hofnfdf e]befj gug]{ dxf;lGw kfl/t u¥of] . ;g\
!(%@ df UN n] dlxnfx¿sf] /fhg}lts clwsf/;DaGwL dxf;lGw kfl/t u¥of]
h;df dlxnfnfO{ ef]6 lbg] clwsf/ tyf r'gfjdf pDd]bjf/ x'g kfpg]
clwsf/ lbOof] . o;} ;Gbe{df UN n] ljZj dlxnf ;Dd]ngsf] cfof]hgf klg
;g\ !(&% b]lv ub}{ cfPsf] 5 . ;g\ !(&( df UN n] dlxnflj¿4 x'g] ;a}
k|sf/sf e]befjx¿sf] pGd"ng;DaGwL dxf;lGw kfl/t u¥of] . g]kfnsf]
cGtl/d ;+ljwfg @)^# n] klg ;dfgtfsf] xssf] Joj:yf u/]sf] 5 . tL
If]qx¿df k|bfg ul/Psf clwsf/x¿nfO{ a9LeGbf a9L ;b'kof]u ug{sf nflu
dlxnfx¿ :jo+ klg hfu?s, ;s[o Pj+ r]tgzLn eO{ cfkm"df cfTdljZjf; /
cfTd;Ddfgsf] efjgf hufpg' kb{5 .
dlxnfx¿sf] ;a}eGbf 7"nf] df}lns clwsf/ g} ;dfgtfsf] clwsf/ xf] .
To;nfO{ ;+ljwfg / cGo sfg"gx¿df ;d]t :ki6;Fu /flvg' kb{5 . df}lns
clwsf/leq kg]{ hlt klg clwsf/ 5g\ tL ;a} clwsf/x¿ dlxnfnfO{ klg
k|fKt x'G5g\ . o;sf cnfjf dlxnfx¿sf] JolQmTj ljsf;df afwf k'¥ofO/x]sf
/Lltl/jfh, k|yf–k|rngx¿nfO{ pGd"ng ug]{ cleofg g} rnfOg' kb{5 .

ª= dfgj clwsf/sf] k|rngsf nflu ;+oGq
dfgj clwsf/sf] pNn+3g eP jf pkef]u ug{df jfwf jf cj/f]wx¿ l;h{gf ePdf
;fdfGotof cbfnt g} To:tf] lgsfo xf] h;af6 clwsf/x¿nfO{ k|rng u/fpg
;lsG5 . To;sf] nflu cbfntsf] ;+/rgf h:tf] ckgfpFbf klg x'G5 t/ Tof] ;+/rgfn]
clwsf/ k|rng u/fpg jf Gofo lbg;Sg] x'gk' b{5 . ctM dfgjflwsf/sf] k|j4{g, ;+/If0f
/ k|rngsf nflu s]xL lglZrt dfkb08x¿ /fHon] ckgfpg} kb{5 . cbfntL ;+/rgfsf
;fy;fy} cbfntn] ckgfpg] k|so[ fn] klg dfgjflwsf/sf] ;+/If0f / ;+j4{gdf 7"nf]
of]ubfg ub{5 . dfgjclwsf/sf] axfnLsf nflu b]xfosf s'/fx¿df cbfntnfO{ :jtGq
/fVg' kb{5M
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!=

cbfntsf] :jtGqtf M–
lg0f{o ubf{ cbfnt cfGtl/s / afXo b'j¿
} kdf :jtGq x'gk' b{5 . cfGtl/s ¿kdf
ef}lts ;|ft] ;fwg ;DkGg, /fd|f] Joj:yfkg, ;Ifd hgzlQm x'gk' b{5 eg] jfXo
¿kdf ;/sf/sf cGo c+ux¿af6 x:tIf]k x'gx' bF' g} .

@= Goflos k'/fjnf]sg M–
cbfntn] k|zf;sLo sfo{ / ljwflosL sfo{sf] k'g/fjnf]sg ug{ ;Sg] clwsf/ kfpg'
kb{5 . olb k|zf;sLo / ljwflosL sfo{åf/f dfgjflwsf/sf] pNn+3g ePsf] /x]5
eg] tL sfo{x¿nfO{ cdfGo / ab/ 3f]if0ff ug]{ clwsf/ lbOg' kb{5 . TolQ dfq} xf]Og
cbfntnfO{ xsb}ofsf] l;4fGteGbf k/ uP/ ;fj{hlgs dxTj / ;/f]sf/sf ljifodf
cbfntsf] ;lqmotf (judicial activism) b]vfpg ;Sg] u/L clwsf/sf] Joj:yf
ul/g' kb{5 .
#=

l/6 hf/L ug]{ clwsf/ M–
cbfntn] ljz]ifflwsf/sf] k|of]u klg ug{ kfpg' kb{5 . l/6 hf/L ug]{ clwsf/x¿
cbfntsf ljz]ifflwsf/x¿ x'g\ . aGbLk|ToIfLs/0f / k/dfb]zsf l/6x¿ cbfntsf]
tNnf] tx;Dd k|bfg ul/g' kb{5 .

$=

ghL/sf] kfngf M–
cbfntn] lbPsf lg0f{ox¿nfO{ sfg"g ;/x nfu" x'g] Joj:yf ul/g' kb{5 . cbfntsf]
lg0f{o ;DalGwt kIfx¿nfO{ dfq nfu" gu/L kl5 p7\g] To:t} vfnsf ljjfbdf nfu"
x'g] Joj:yf ul/g' kb{5 .

%=

GofofwLzsf] lgo'lQm cflb M–
Gofo, sfg"g / cg';Gwfgsf] If]qdf Vofltk|fKt, Gofo ;Dkfbg ug]{ of]Uotf, ;Lk /
c7f]6 ePsf, s;}sf] nf]e, nfnr / df]nflxhfdf gnfUg] / pRr rl/q ePsf
JolQmx¿ GofofwLzdf lgo'lQm x'g;Sg] k|0ffnLsf] l;h{gf ug'k{ b{5 .

^=

sfg"gL ;xfotf M–
s;}sf] df}lns clwsf/ xgg\ ePdf p;n] cfˆgf] clwsf/sf nflu n8\g g;Sg]
ePdf sfg"gL ;xfotf pknAw x'g] Joj:yf x'g' kb{5 . u/La, czQm / c;xfo
JolQmx¿sf] nflu lgz'Ns sfg"gL ;Nnfx pknAw u/fpg' kb{5 .
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&= Ifltk"lt{ M
df}lns clwsf/sf] xgg\ ePdf Ifltk"lt{ lbnfpg ;Sg] clwsf/ cbfntnfO{ x'g'
kb{5 .

r= pk;+xf/
/fHo ;~rfngsf ;Dk"0f{ c+ux¿ dfgjflwsf/sf] ;+/If0f / k|j4{gsf nflu lqmofzLn
x'gk' b{5 . /fHosf] k'g;
{ /+ rgf ug]{ klg dfgjflwsf/sf] k"0f{ ;+/If0f, k|j4{g / k|rngsf
nflu g} xf] . hxfF dfgjflwsf/sf] k"0f{ k|Tofe"lt x'G5 ToxfF ;dfhn] rfF8} g} pGglt
ub{5 . zflGt / dfgjflwsf/ Ps csf{sf kl/k"/s x'g\ . zflGt lagf dfgjflwsf/sf]
;+/If0f ;Dej 5}g / dfgjflwsf/sf] ;+/If0f lagf zflGt ;Dej 5}g . o;}n] ca lgdf{0f
ul/g] gofF g]kfnn] g]kfnL hgtfsf] gful/s, /fhg}lts, cfly{s, ;fdflhs Pj+ ;fF:s[lts
clwsf/x¿sf] ;'lgZrt ug'{ kb{5 . tL clwsf/x¿sf] Joj:yf dfq} xf]Og ltgLx¿nfO{
;+:yfut ug]{ sfd (institutionalization) klg ul/g' kb{5 . /fhgLlts clwsf/n] dflg;
;an / ;Ifd gful/s aGgdf d2t k'¥ofpF5 eg] cfly{s clwsf/n] p;nfO{ cfˆgf
cfjZostfx¿sf] k"lt{ ug{ ;3fpF5 . To:t} ;fdflhs / ;fF:s[lts clwsf/n] cfˆgf]
klxrfg lbnfpF5 . oL ;a} clwsf/n] JolQmsf] JolQmTj ljsf; x'gs
' f ;fy} ;d'Rrf /fi6«sf]
d'xf/ k]ml/g ;S5 . oL ;a} clwsf/x¿sf] ;'lglZrttf Pp6f nf]stflGqs k4ltdf dfq
x'g ;Sb5 h'g k4ltn] sfg"gL zf;g / ;+ljwfgjfbsf l;4fGtx¿sf] cjnDag u/]sf]
x'G5 . ;fy} ;lxi0f'tf / eft[Tjsf] efjgfsf] ljsf; x'g] u/L oL clwsf/x¿sf] Joj:yf x'g'
kb{5 . /fli6«otfsf] / ;x–cl:tTjsf] efjgfn] dfgjflwsf/sf] pkef]u ug{ cfjZos
cj:yfsf] l;h{gf ub{5g\ .
jf:tjdf ;Qf / :jtGqtf (authority and freedom), clwsf/ / sfg"g (rights and
law) aLr s;/L ;dGjo ldnfpg] eGg] s'/fn] ;+ljwfg lgdf{tfx¿nfO{ hlxn] klg
cndndf kf5{ . o;sf nflu Jofks 5nkmn u/fpg' h?/L 5 . df}lns xsx¿sf] Joj:yf
x'g] t/ ltgLx¿sf] pkef]udf Wofg glbg] kl/kf6Laf6 d'ns
' nfO{ d'Qm ug{{ h?/L 5 .
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Chapter - VI

Meaning of Minorities and
Indigenous Peoples
A.

Introduction

All States regardless of their political, economic and cultural system have the duty to protect
and promote human rights and fundamental freedoms. Basic human rights apply universally.
International human rights laws inter alia deal with the issues of racial discrimination,
ethnic minorities and indigenous people. Therefore, the meaning of minorities and indigenous
peoples should be taken from the human rights perspective. The concept of equality
envisages the idea that all human being are born free and equal. Formal equality is seen to
require equal treatment of law to all those who are similarly situated. In constitutional cases
of equality the courts begin by defining the relevant groups or classes for comparison. If
the individuals or groups are seen as different then they can be treated differently. Thus, the
explicit objective of a model of substantive equality is the elimination of the substantive
inequality of disadvantaged groups.
Nepal is pluralistic society with diverse ethnic, linguistic, cultural and religious communities.
Further, while talking about social demography, Nepalese society is plural and ethnically
deeply divided, and each sub-society or segment differs distinctly from others in several
ways. Among these groups dalits, indigenous peoples, and some ethnic, regional and
religious minorities have feelings of exclusion from State affairs. Presently Nepal is
undergoing a process of making a new nation through restructuring of State. The issue of
minorities and indigenous people must be one of the major issues to be discussed with
respect to the future constitution.

1. Minorities and Indigenous Peoples in the Nepalese Context
Researches have shown that the majority- minority syndrome in Nepal is not as
pronounced as in other South Asian countries. Hinduism has become the dominant
religion in Nepal and Buddhists, Muslims, Christians and other shamanists are found
to be the religious minorities. Similarly, Nepali speakers cover more than fifty-eight
percent and other languages such as Maithali, Bhojpuri, Tamang, Tharu and others
are linguistic minorities. However, no clear majority of a particular ethnic group exists
although, Brahmins and Chhetries have clear domination in every aspect of State
apparatus. From this perspective, the rest of the ethnic groups can be regarded as
marginalized and ethnic minorities in Nepal.
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Anthropologists have classified ethnic groups of Nepal into three communities: original
Nepalese tribes, Indo-Nepalese races and Tibeto- Nepalese races. A total of fiftynine groups have been recognized as indigenous peoples (nationalities) in Nepal.
Nepalese indigenous and tribal peoples (indigenous nationalities) are basically animist
or shamanists or Bonpos, widely known as "nature worshippers" in Nepal. According
to the task force formed by the then Government for the establishment of the
foundation for the up-lifting of Nationalities, (Janajatis), do not fall under the
conventional four fold Hindu Varna System. Nepali Indigenous peoples have distinct
characteristics, such as distinct language, religion, tradition, culture and civilization;
traditional egalitarian social structure; traditional homeland or geographical area; written
or unwritten history; collective sense of belonging; no decisive role in State; and
regard themselves as native or indigenous or Janajatis, from the dominant groups of
society.

2. Condition of Indigenous Peoples and Minorities in Nepal and
Related Issues
The Indigenous Peoples and other ethnic minorities have been dominated and
marginalized throughout the history of modern Nepal. Only from early 1990, after
the dawn of democracy, has the movement of ethnic awareness surfaced, although it
has gained momentum in a comparatively short period of time. However, it is worth
mentioning that even in the historic Comprehensive Peace Agreement between the
Seven Political Parties and the Communist Party of Nepal (Maoist) on 22 November
2006 no serious attempt is made to include the issues of marginalized groups. Even
after the agreements between the Government of Nepal with Indigenous Peoples
(Janajati) and with Madhesi People’s Rights Forum were held in 2007, which were
intended to solve their problems, the hurdles related to their issues remain the same.
The battle for the restructuring of the country based on federalism has only intensified
these issues.
The current Legislative-Parliament compared to those of the past consists of more
members representing indigenous nationalities and other disadvantaged communities
such as Dalits, Women and Muslims. However, the level of representation is still not
satisfactory because every indigenous and tribal peoples community should have at
least one representative in the Parliament to put forward their community’s needs
and priorities.
Indigenous peoples (indigenous nationalities) claim that they are the "sons of the soil"
and they use the land and natural resources for their subsistence. With the territorial
integration of Nepal, the indigenous and tribal peoples were dispossessed of their
lands. Problems of landlessness is acute among the indigenous nationalities in Terai.
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It is mainly attributed to the encroachment of new settlers. Employment opportunities
of indigenous peoples, Muslims, Dalits in government civil service is very dismal.
Some of the major reasons for poor representation and participation of indigenous
peoples in the civil service is due to discrimination, direct or indirect, including
exclusionary educational policies and programs, exclusionary selection criteria, a
low pool of potential indigenous peoples, and a lack of source and force (lack of
direct connection to power centers or decision makers).
Monocultural policy of the State in past years has resulted in an enormous loss of the
cultural diversity of indigenous peoples. Most religions of indigenous peoples have
not been reported in past censuses. Due to persistent unequal treatment of languages,
indigenous languages are in peril. The indigenous peoples are discriminated and
disadvantaged on linguistic grounds. There are many discriminatory laws that
incapacitate them socially and judicially. Their human rights are often neglected and
violated and traditional knowledge and skills of indigenous people have not been
protected effectively. Inaccessibility to educational institutions have resulted in high
illiteracy rates within their populations. Indigenous women have become the victims
of multiple discriminations including gender, racial/ethnic, cultural, religious and
linguistic discrimination. Women’s development and empowerment programs have
had the least affect on indigenous women.

B.

Indigenous Peoples, Minorities and Laws
1. Indigenous peoples and minorities in international and
domestic laws
The Charter of the United Nations has respected human rights and right to selfdetermination. As mentioned by the Universal Declaration of Human Rights,
recognition of the inherent dignity and other equal inalienable rights of all members of
the human family is the foundation of freedom, justice and peace in the world. Nepal
as a member of the UN reaffirms the dignity and worth of human persons, equal
rights of men and women, faith in fundamental rights and a commitment to promoting
and encouraging respect for human rights and for fundamental freedoms for all. The
Interim Constitution of Nepal provides that every person shall have the right to live
with dignity.
Article 3(1) of the International Labour Organisaton (ILO) Convention (No.169),
states that indigenous and tribal peoples shall enjoy the full measure of human rights
and fundamental freedoms without hindrance or discrimination. Article 14 of the
Interim Constitution of Nepal provides for the right against discrimination and
untouchability as a fundamental right. Article 27 of International Covenant on Civil
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and Political Rights (ICCPR),1966 is pertinent to the rights of minorities and indigenous
peoples, which states that persons belonging to minorities shall not be denied the
right, in community with the other members of their group, to enjoy their own culture,
to profess and practice their own religion, or to use their own language.

2. Validity of International Human Rights Law in Nepal
Nepal has ratified a number of major international human rights instruments. The
ratified instruments include ILO Conventions including No 169, the ICCPR,
International Convention on the Elimination of All forms of Racial Discrimination
(CERD), the International Covenant on Economic, Social and Cultural Rights
(ICESCR), the Convention on the Rights of the Child (CRC), and the Convention
on the Elimination of All Forms of Discrimination Against Women (CEDAW). In this
regard it is essential to mention the legal status of the multilateral treaties that are
ratified by Nepal. Section 9(1) of Nepal Treaty Act 1991 explicitly provides the
primacy of international treaties over national laws.

3. Overview of the relevant provisions of
Rights Instruments

International

Human

The ICCPR is considered the major instrument incorporating several domains of
discourse including those of collective rights (includes the right to self-determination),
and rights of indigenous peoples and minorities. According to the preamble of CERD,
any doctrine of superiority based on racial discrimination is scientifically false, morally
condemnable, socially unjust and dangerous. It further states that, States should
condemn racial segregation and apartheid and undertake to prevent, prohibit and
eradicate all practices of this nature. The International Covenant on Economic Social
and Cultural Rights (ICESCR) declares that state parties recognize the rights of
everyone to the enjoyment of just and favourable conditions of work and equal
opportunity for everyone to be promoted in his employment. The Child Rights
Convention (CRC) contains a provision to explicitly recognize indigenous children
as rights-holders. The CEDAW provides that the state should ensure the full
development and advancement of women on the basis of equality with men.
ILO Convention No 169 is the only international instrument to deal with the issues of
indigenous peoples directly until the UN Draft Declaration on Indigenous Peoples
prepared by the UN Permanent Forum on Indigenous Issues becomes a binding
Convention. The Declaration on the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities provides that States shall protect the
existence and the national or ethnic, cultural, religious and linguistic identity of minorities
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within their respective territories and shall encourage conditions for the promotion of
that identity. And, persons belonging to minorities have the right to participate
effectively in decision making at the national level and, where appropriate, at the
regional level concerning matters related to the minority to which they belong. Similarly,
the UN Declaration on the Rights of Indigenous Peoples sets out the individual and
collective rights of Indigenous Peoples including their rights to culture, identity,
language, employment, health, education and other things. This Declaration also
includes their right to the full enjoyment, as a collective or as individuals, of all human
rights and fundamental freedoms as recognized in the Charter of the United Nations,
Universal Declaration of Human Rights and international human rights law.

C. Notion, Principle and Content of Self-determination of
Indigenous Peoples and Minorities
1. Principle and Content of Self- determination
People of every State have the right to freely determine their political status and to
pursue economic, social and cultural development as they require. Affirmed in the
UN Charter and other major international legal instruments, self-determination is
widely acknowledged to be a principle of customary international law and even jus
cogens, a preemptory norm. The concept of self-determination derives from the
philosophical affirmation of the human drive to translate aspiration into reality coupled
1
with postulates of inherent human equality. The international human rights covenants
hold out self-determination as a right of all peoples as do the African Charter on
Human and Peoples’ Rights and the Helsinki Final Act.
The substantive content of the principle of self-determination, inheres in the precepts
by which the international community has held colonialism illegitimate and which apply
universally to benefit all human beings individually and collectively. Accordingly, while
the substantive elements of self-determination apply broadly to benefit all segments
of humanity, self-determination applies more narrowly in its remedial aspect. 'Remedial
prescriptions and mechanisms developed by the international community necessarily
only benefit groups that have suffered violations of substantive self-determination.
Indigenous peoples characteristically are within the more narrow category of selfdetermination beneficiaries, which includes groups entitled to remedial measures, but

1

S. James Anaya, Indigenous Peoples in International Law, Oxford University Press, New York, at
75, (2000).
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the remedial regime developing in the context of indigenous peoples is not one that
2
favors the formation of new States.'
Article 21(1) of UDHR, the common article 1(1) of the ICCPR and ICESCR provide for
the right to self-determination. ILO Convention 169 does not place any limitation on the
right to self-determination. The Convention states that the right of indigenous and tribal
peoples to decide their own priorities. Article 3 of the UN Declaration on the Rights of
Indigenous Peoples declares indigenous peoples have a right to exercise their right to selfdetermination. Similarly, Article 4 mentions that, indigenous peoples, in exercising their
right to self-determination, have the right to autonomy or self-government in matters relating
to their internal and local affairs.

2.

Norms of Self-determination in relation to Indigenous
Peoples
The UN Charter admonishes respect for human rights and for fundamental freedoms
for all without distinction as to race, sex, language or religion. The norm of nondiscrimination is emphasized and elaborated upon in numerous existing international
and regional human rights instruments including the CERD, the American Convention
on Human Rights, the American Declaration of Rights and Duties of Man and the
UDHR. ILO Convention 169 and the Draft UN Declaration on the Rights of
Indigenous Peoples reiterate the norm against discrimination with specific reference
to indigenous peoples. The non- discrimination norm, viewed in the light of broader
self-determination values goes beyond ensuring indigenous individuals either the same,
civil and political freedoms accorded others within an existing State structure or the
3
same access to the State’s social welfare programs. The following normative areas
are of major concerns for self-determination:
i.

Cultural integrity: The 1966, UNESCO Declaration of the Principles of
International Cultural Cooperation proclaims that, each culture has dignity and
value which must be respected and preserved. As the international community
has come to consider indigenous cultures equal in value to all others, the cultural
integrity norm has developed to entitle indigenous groups to affirmative measures
to remedy the past undermining of their cultural survival and to guard against
continuing threats in this regard.

ii.

Land and natural resources: Relevant to indigenous land claims is the selfdetermination provision, common to international human rights Covenants. Article

2

Ibid at 80.

3

Ibid. at 98.
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1(2) states that in no case may a people be deprived of its own means of
subsistence. The UDHR in Article 17 provides that, everyone has the right to
own property alone as well as in association with others; No one shall be
arbitrarily deprived of his property. Article 14(1) of ILO Convention No
169 affirms, the rights of ownership and possession of indigenous peoples over
the lands which they traditionally occupy shall be recognized. Article 15 further
requires States to safeguard indigenous peoples’ rights to the natural resources
throughout their territories.
iii. Social welfare and development: Indigenous peoples’ secure interests in land
are based both on cultural and economic aspects. These interests are entitlements
of social welfare and development. Article 55 of the UN Charter states that
stability and well-being are necessary for peaceful and friendly relations among
nations based on respect for the principle of equal rights and self-determination
of peoples. The UNESCO and ILO have been sources of a number of additional
instruments or programs establishing generally applicable standards and policies
within the realm of social welfare concerns.
iv. Self–government: Self-government is the overarching political dimension of
ongoing determination. In general, autonomous governance for indigenous
communities is considered instrumental to their capacities to control the
development of their distinctive cultures, including their use of land and resources.
4
Autonomous governance is understood as a means of enhancing democracy .
ILO Convention No 169 requires effective means by which indigenous peoples
can freely participate at all levels of decision-making affecting them.

D. The General Principle and Provisions of
ILO Convention no. 169
Articles 1 to 12 of the ILO Convention No 169 contain the general policy on elements of
tribal peoples. These provisions have been analyzed here with respect to the existing
Nepalese legal system:
Article 7(1) provides that, the peoples concerned shall have the right to decide their own
priorities for the process of development as it affects their lives, beliefs, institutions and
spiritual well being and the lands they occupy or otherwise use. The Convention also states
that the governments action to apply the Convention shall include assisting the members of

4

Ibid at 110.
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the peoples concerned to eliminate socio-economic gaps that may exist for indigenous
and other members of the national community.
1.

Educational and cultural rights: Article 28 (1) states that, children belonging to
the peoples concerned shall whenever practicable be taught to read and write in their
own indigenous language or in the language most commonly used by the group to
which they belong. This provision has been set forth in the Article 17 of the Interim
Constitution of Nepal 2007. However, the Interim Constitution has limited the
indigenous nationalities to operate schools up to primary level in the mother tongue
of each community. This provision is not compatible with the provisions of Article 26
of UDHR, Article 28(1) (c), 29(1) (c) and Article 30 of the CRC, Article 7(1) & (2)
of ILO Convention No.169. ILO Convention states that indigenous and tribal peoples
should have the same right to benefit from the national education system as everyone
else in the country.
Article 28(2) of ILO Convention No 169 provides that adequate measures shall be
taken to ensure that these peoples have the opportunity to attain fluency in the national
language or in one of the official languages of the country. However, Nepal is far
from applying this provision in practice. The 2001 census shows the percentage of
the population speaking Nepali as mother tongue is 48.98 percent. There are about
70 languages and dialects in the country hitherto excluded from government protection.

2.

Cultural Right: Article 4 of the ILO Convention states that, special measures shall
be adopted as appropriate for safeguarding the persons, institutions, property, cultures
and environment of the peoples concerned. The preamble draws attention to the
distinctive contribution of indigenous and tribal peoples to the cultural diversity. The
Convention on Biological Diversity, to which Nepal has acceded, mentions that parties
are required to respect, preserve and maintain indigenous and local communities’
knowledge, innovations and practices. Other relevant international instruments
concerning indigenous knowledge are the UN Convention to Combat Desertification
(CCD), Rio Declaration on Environment and Development, Draft Declaration on
the Rights of Indigenous Peoples.

3.

Right to Property: Article 14 (1) of the Convention provides "The rights of ownership
and possession of the peoples concerned over the lands which they traditionally
occupy shall be recognized. Similarly, Article 15(1) states that, the rights of the peoples
concerned to the natural resources pertaining to their lands shall be specially
safeguarded. Article 19 of the Interim Constitution 2007 provides for the of right to
property, however the provisions of this Article are not as extensive as provided by
ILO Convention No 169.
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4.

Right to Religion, Custom: The preamble of ILO Convention No 169 recognizes
the distinctive contributions of indigenous and tribal peoples to the cultural diversity
and social and ecological harmony of humankind and to international cooperation
and understanding. Article 2(2) (b) provides for the promotion of their social and
cultural identity, their customs and traditions, and their institutions. According to Article
8 these people shall have the right to retain their own customs and institutions where
these are not incompatible with fundamental rights defined by the national legal system
and with internationally recognized human rights. The House of Representatives (HOR)
declared Nepal as a Secular State and the Interim Constitution affirms such provision,
which is consistent with the provisions UDHR and CERD.

5.

ILO Convention 169 and Right on Land: ILO Convention No. 169 deals
specifically with issues relating to land under Article 13 to Article 19, where it
emphasizes the rights of ownership and possession over the land, which indigenous/
tribal peoples occupy traditionally. The use of the term "lands" includes not only the
physical resources but also all allied natural resources and the complete environment
that is still traditionally owned or used by the peoples. Provisions relating to land in
the ILO Convention include the recognition of the rights of ownership and possession
of the peoples concerned over the land, which they traditionally occupy.

6.

Right to Natural Resources: ILO Convention No. 169 recognizes the need to
safeguard the rights of the people concerned to the natural resources pertaining to
their lands, including the right of indigenous/tribal peoples to participate in the use,
management and conservation of these resources. The Constitution and national
laws of Nepal do not recognize such rights. For instance, the Forest Act, 1992 does
not reflect the symbolic relationship between the indigenous peoples of Nepal and
the forest. This act has not succeeded to protect even the minor rights of the indigenous
peoples. It is the same case with the Water Resources Act 1992, Electricity Act
1993, Irrigation Rules 1999, and the Water Resources Rules, 1993.

E.

Conclusion

Nepal is a party to more then sixteen international human rights instruments, but is still far
away from fulfilling the obligations and commitments provided under these instruments.
Caste discrimination, despite constitutional provisions, is still ingrained in Hindu-dominated
Nepalese society. Wealth and power are disproportionately distributed in favour of higher
echelons of society.
Ethnic minorities, indigenous peoples and other oppressed groups have been economically
marginalized, impoverished and their access to resources and productive activities are
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restricted. They are socially excluded, politically disempowered and even sometimes dehumanized, and are lowest in indexes in economic, health and education. They are always
discriminated by policy makers, never consulted while formulating policies that effect them,
and always excluded from state affairs and developmental programs. Generally speaking
they have been good citizens, abiding the laws imposed by State, yet, isolated from virtually
all benefits and protections from the side of State.
The time for restructuring the state has come and our country is in the process of making a
new constitution. It is a right time for the country and its people to address all issues
through a Constitution Assembly. This great opportunity should not be missed to deal with
all issues and to make this country a better place where every single citizen can be treated
equally and human rights and human dignity of all people would be respected.
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Chapter - VII

Language Policy of Nepal
A.

Background

Nepal is a small country with an area of 147,181 sq. km. and a total population of
22736934. There are more than 143 mother tongues and 102 ethnic/castes groups in the
country. Approximately 48 percent of the population speaks Nepali as a mother tongue,
the second position is held by Maithili speakers with 12.30 percent and Bhojpuri tongue
occupies third position constituting 7.53 percent of the total population. Similarly, among
the Nepali speakers, the Chhetries are 15.80%, Brahmans 12.74% and Magars 7.14%.
The Tharus of the Terai region are 6.75% out of total population according to the population
1
census report of 2001 A.D. In fact, most of the population use Nepali as the lingua franca
and few communicates in their own mother tongues.
The issues of democratic inclusion of linguistic minorities emerged from the painful struggle
of concern ethnic communities. In the present Nepali context, language policy is considered
one of the major issues. The issues not only include questions of giving a particular language
recognition as the national language or the languages of the nation, or which languages are
to be given official status, but are also related to the policies, plans, programs, and strategies
of the nation to give equal linguistic rights in preserving and promoting all languages spoken
in various parts of the country.
This study contains a review of literature on the constitutional status of languages, language
as a fundamental right, directive principles and policies of the State, language policy for
progressive restructuring of the State, and some other legal provisions. It also contains
judicial decisions related to the language policy of the State, the current national plan,
program and strategy on the language policy and provisions on language policy in the
constitutions of the world. It further focuses on the identification of options for future
discussions.

1

See Stastical Pocket Book Nepal, 2006 ,Government of Nepal, National Planning Commission
Secreteriat, Central Burea of Statistics, Kathmandu, PP.1,4,2.1-31.
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B.

Review of Literature

1. Constitutional Status of Language
Though Nepali language in Devanagari script has a long constitutional history in Nepal,
the inclusion of an explicit language policy in the constitution is far shorter. The initial
2
two Nepali constitutions did not include any provision regarding language policies.
The third constitution, which is known as the first democratic constitution of Nepal,
and the fourth, the dictatorial constitution, both stated, in the same manner, that the
3
Nepali language in Devanagari script was the national language of Nepal. No provisions
for other languages spoken in the various part of Nepal were included.
The fifth constitution of the country, "The Constitution of the Kingdom of Nepal, 1990",
regarded as the most democratic constitution up to that time, recognized, for the first time,
4
Nepal as a "country of multilingual and multiethnic" communities. However, this constitution
had classified the languages of Nepal into two categories: The language of the nation, and
the national languages. The Nepali language in Devanagari script was given the status of
official language known as the language of the nation, and other languages spoken by
various ethnic groups only as national languages without official status. The current Interim
Constitution of Nepal, 2007 does not follow the previous classification, rather it refers to:
the language of the nation, and the official language.
a. Status in fundamental rights:
According to the provision under the fundamental rights chapter in the Interim
Constitution, 2007, each and every community of Nepal have the right to get the
"basic education" in their own mother tongues. These rights are, however, reduced
to mere legal rights by adding the term 'in accordance with the provision of law'.
However, the present Interim Constitution has clearly stated that each and every
community has constitutional rights to preserve and promote their mother tongues
and script. None of the previous Nepali constitutions had ever mentioned equality
without discrimination on the ground of languages.
The provision in the Interim Constitution stating every citizen is equal before the
law and no person shall be denied the equal protection of laws can be used by the

2

See 'The Government of Nepal Act, 1948' and 'The Interim Government of Nepal Act, 1952'.

3

Article 70 of 'The Constitution of the Kingdom of Nepal,1959 ' and Article 4 of "The Constitution
of Nepal, 1962'.

4

Article 4 of 'The Constitution of the Kingdom of Nepal, 1990'.
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State to arrange the special provision to preserve and promote the moribund and
endangered mother tongues.
b. Language Policy in the Directive Principles and Policies of the State:
No provisions on the policies, principles and responsibilities of the State related to
languages were included in the previous Nepali constitutions of 1948, 1951, 1959
and 1962 A.D. For the first time, the Constitution of the Kingdom of Nepal, 1990
mentioned the language policy of the nation in the Directive Principles of the State
Policies including it as a social objective of the State. This constitution referred to
the mother tongues as a means to strengthen national unity. The State while
maintaining the cultural diversity of the nation pursued a policy of strengthening the
national unity by promoting healthy and cordial relations among the various linguistic
communities by helping to promote their languages.
Similarly, the present Interim Constitution of Nepal, 2007 also has mentioned the
Responsibilities, Directive Principles and Policies of the State regarding languages
or mother tongues.
c. Language policy for the progressive restructuring of the State:
The objective of the inclusive, democratic and progressive restructuring of the
State is to bring an end to discrimination, inter alia, based on language. The
Interim Constitution also provides for the creation of a High Level Commission to
provide recommendations for such restructuring of the nation.

2. Some other Legal Provisions
There are other legal provisions for the preservation and promotion of Nepalese
languages spoken as the mother tongue in the various parts of Nepal. According to the
Village Development Committee (VDC) Act, 1991, Municipality Act, 1991 and District
Development Committee (DDC) Act, 1991 these local bodies have the function, duties
and authority to preserve and promote the different languages, castes, religions and
cultures. According to the Local Self Governance Act, 1997, the function, duties and
authority of the VDCs are to preserve and co-operate to develop various languages,
religions and cultures.
Similarly, the Education Act, 1971 (7th Amendment 2000) and Education Regulation,
2001(1st Amendment, 2001 also states that the Nepali language shall be the medium
of instruction in school education, and mother tongues can be used to provide the
primary education.
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3. Judicial Decisions
There are some judicial decisions in the context of language policy in Nepal.
Some administrative units including Kathmandu Metropolitan Municipality decided to
recognize the local language as the official language at local level. But, standing on the
constitutional provision, according to which only Nepali language in Devenagari script
had official language status, in the constitution of 1990, the Supreme Court declared
5
ultra vires the decisions taken by all administrative units.
In the present Interim Constitution, provision has been made to use mother tongues in
local bodies and offices and the State shall translate the languages used into the language
6
of official business for the record. Similarly, in a separate case, the Supreme Court
issued a directive order to the Nepal Public Service Commission to review its decision
regarding the settlement of Nepali language curriculum as of the major subject for the
7
examination courses of gazetted officers.

4. Current National Plan, Program and Strategy on Language
Policy
Neither the Tenth National Plan nor the recent Interim National Plan mentions anything
about language policy. They only refer to 'Institutional Arrangement' and 'Language
8
and Cultural Development of Indigenous people and Ethnic Groups.
According to the Plan, the government system of providing basic education in their own
mother tongues as a medium of instruction would be initiated by developing curriculum,
course books and supporting materials in their own mother tongues. The teachers of each
mother tongue are also to be managed.

C.

Provisions of Language Policy in Various Constitutions

The Federal State of Belgium is made up of three communities (the French, the Flemish and
the German speaking community) and three regions (the Walloon Region, the Flemish Region,

5

Lal Bahadur Thapa and others VS. Ministry of Local Development and others, Op.cit.

6

Article 5 (3) of 'The Interim Constitution of Nepal, 2007.'

7

Prof. Chudanath Bhattarai VS. Nepal Public Service Commission, Central Office, Kathmandu,
Full Bench, Writ of Certiorari, Nepal Kanoon Patrika, No.12, Decision No.6402, Kathmandu,
2054 B.S. PP.360-374.

8

Tenth Plan (2002-2007), His Majesty's Government, National Planning Commission, Nepal, March,
2002., P.295 and 575.
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9

and the Brussels Region). But this country is divided into four Linguistic Regions (the French–
speaking Region, the Dutch-speaking Region, the Bilingual Region of Brussels-Capital, and
the German-speaking Region). Each community is part of one of these linguistic regions. It
has typical linguistic groups in the federal houses in the Senate. There are two houses, the
elected members of each house are divided into two groups i.e. (i) a French Linguistic
group and (ii) a Dutch Linguistic group.
Federal State Brazil has recognized only Portuguese for the official language of the
10
country. Whereas, another famous Federal State Canada which has recognized the
11
supremacy of God and the rule of law, has two linguistic communities i.e. (i) the English
Linguistic community and (ii) the French Linguistic community. According to the Canadian
Constitution English and French are the official languages with equal rights and privileges
as to their use.
India has divided the position and status of the languages into two groups i.e. (i) Languages
of the Union, and (ii) Regional Languages. Hindi in Devanagari script and English are the
12
official languages of the Union. The Constitution refers to the other eighteen languages,
including Nepali, which may be adopted by the States as a regional language by law as
well as for other purposes.
13

South Africa has nearly one dozen official languages including English. Whereas, the
prominent federal country Switzerland has acknowledged and guaranteed the freedom of
14
its national languages of German, French, Italian and Romans.
The largest Unitary State of the world People's Republic of China has clearly stated in
its constitution that the people of all nationalities have the freedom to use and develop their
15
own spoken and written languages, and to preserve or reform their own ways and customs.
The organs of self-government of the national autonomous areas can employ the spoken
and written language or languages in common use in the locality and in the court proceedings.
The People's court and People's Procuratorates should provide translation for any party

9

Article 1, 2 & 3 of ‘The Constitution of Belgium,1970'.

10

Article 13 of 'The Constitution of Brazil, 1988’.

11

See the Preamble of 'The Constitution Act, 1982' (The Constitution of Canada).

12

Article 343 and see also Article 344 of 'The Constitution of India', 1950.

13

Article 6(1) and see also the Articles 6(2)-(5), 30-31,185 and 186 of 'The Constitution of South
Africa,1996'.

14

Article 4 of 'The Constitution of Swiss Confederation,1998'.

15

Article 4(3) of 'The Constitution of People's Republic of China,1982'.
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to the court proceedings who is not familiar with the spoken or written languages in common
use in the locality.
Sweden has managed the opportunities to promote the ethnic, linguistic and religious
16
minorities to preserve and develop their own cultural and social life. In the same manner,
17
Italy has protected the linguistic minorities by means of special provisions.
Persian is lingua franca in Iran, however, the use of regional and tribal languages are also
18
allowed in the press and mass media, as well as for teaching of their literature in schools.
Namibia accepts English as the official language but there is nothing contained in the
19
constitution to prohibit the use of any other languages. Similarly, in Spain, Castilian is the
official Spanish language, but the other languages of Spain can also be used as the official
20
language in respective autonomous communities in accordance with their statutes.
Irish, the national language of Ireland, is recognized as an official language whereas English
21
is recognized as a second official language. Similarly, the South Asian country of Sri
Lanka has accepted the Sinhala and Tamil as its official languages and Sinhala, Tamil and
22
English are acknowledged as the national languages.

D.

Identification of Issues

1. Inclusiveness
Among others, inclusion, democratization, and restructuring of the State are the main
issues related to languages spoken by the various ethnic communities. Unless proper
arrangement is made, problems related to language will remain the same, which may
be barrier to transforming the nation into a 'Modern Nation' or 'New Nepal'. So far
Nepal has had a policy of one language, which is in other words, a policy of exclusion
of all others. The policy should be inclusion of all languages in the new democratic

16

Article 2 (4) of 'The Constitution of Sweden'.

17

Article 6 of 'The Constitution of Italy,1947'.

18

Article 15 of 'The Constitution of Islamic Republic of Iran, 1979'.

19

See the Article 3 of 'The Constitution of Namibia,1990'.

20

Article 3 of 'The Constitution of Spain, 1978.

21

Article of 'The Constitution of Ireland,1937'.

22

Articles 27 and 28 and see also the Articles 19(1), 29 to 48 of 'The Constitution of Sri Lanka, 1997'.
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system. The current voices for the democratization and restructuring of the State include
the voices for inclusion of languages as well.

2. Democratic System
Statistics in Nepal show that the more democratic the system is, the larger the number
of languages spoken. For example: when multiparty democracy was exercised in 1954,
a total of 44 mother tongues were recognized. But, during king Mahendra's autocratic
rule, that number was reduced to 33, and during the Panchayat regime the number
went down to 16. In the multiparty democratic system of 2001 the number increased
23
24
to 92 and then to 125 in the following year, 2002. Therefore, a democratic
environment is vital for the existence, preservation and promotion of linguistic diversity.

3. Government Initiatives
Government initiatives are crucial to protect, promote and preserve the various
languages spoken as a mother tongue in different ethnic communities. So far the State's
mechanism for the formulation, implementation of policies, plans, programs and strategies
to preserve and promote the scripts, grammars, literatures, text books, records and
other reading materials of the various languages are lacking. As a result, 40 languages
are on the verge of extinction, 19 are already dead. The preferential treatment of
Nepali language has a direct impact on other ethnic communities and their mother
tongues. Consequently, many have forgotten their mother tongues, and these are moving
towards moribund. The State's negative attitude toward other languages is also
responsible for weakening and eliminating other languages from existence. In doing so,
past governments have changed the local names of different historical, cultural and
natural heritages etc. into Nepali or English e.g. local name Jhyamologma(Sherpa
Language) into 'Sagarmatha' (in Nepali), and Mount Everest(in English).

  

23

All statistics are taken from the National Census Reports.

24

See the B.F.Grimes, 'Ethnologue: Languages of the World, Dallas, Texas: Summer Institute of
Linguistics, Inc. 2002 A.D.
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Chapter - VIII

Attorney System in the Country: A Question
of Independence and Accountability
A.

Introduction

There are two parallel attorney systems in Nepal; government attorneys associated under
the Office of the Attorney General, and private lawyers basically associated with the Nepal
Bar Association (NBA).
The Attorney General is a constitutional body. The constitutional position of the Attorney
General is primarily a lawyer and secondarily a politician. The Attorney General is political
position in the sense that he/she is politically appointed. The Attorney General is the chief
law officer of the government. Government prosecutors function from the central to the
district level under the direct control of the Attorney General.
The Attorney General’s position is confined to legal advice to the government, representing
the government in the courts, exercising control over major prosecutions, and discharging
the legal functions of the sovereign. It does not have ministerial responsibility as a government
department. It exercises legal functions independently.

The NBA on the other hand is the professional umbrella organisation of lawyers at the
national level. Under the NBA there are different units functioning all over the country. The
NBA is the national representative of legal profession, serving the public and the profession
by promoting justice, defending rule of law and independence of the judiciary, and
professional excellence.
The major principles of the prosecutorial system and an independent legal profession in the
context of the new constitution are the subject of this paper. To this end the paper begins
with a discussion on the existing national and international legal provisions and principles
about the attorney systems. As a whole this research will deal with following questions:
1.

Should the position and role of the Attorney General and Public Prosecutors Office
be separated in the constitution? If so, what modality can be made?
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2.

Should the constitution require that prosecutorial decision be made without executive
interference?

3.

What should be the appointment process of Prosecutors?

4.

How can fair, independent and objective prosecutions be ensured in the constitution?

5.

Should the constitution protect the independence of the legal profession? If so, should
it be done through binding guarantee or directive principle?

6.

Should the constitution guarantee the legal profession be self-regulated?

B. Existing Attorney System in Nepal
1. Office of the Attorney General:
i.

Interim Constitution of Nepal, 2007: Under the constitutional provision, the
Attorney General is appointed by the Prime Minister and may hold office at the
pleasure of the Prime Minister. All government attorneys are associated with the
Attorney Generals office and assist the Attorney General to dispense his/her
duty. The Attorney General is the chief legal advisor to the Government of Nepal.
The Interim Constitution has entrusted new duties to the Attorney General in
accordance with the changing conditions. The new duties are to monitor, or
cause to monitor, the interpretation of law or the implementation of the legal
principles propounded by the Supreme Court in its decisions and to investigate
complaints or information received by him/her by any means, to investigate
allegations of inhumane treatment of any person in custody, or that any such
person was not allowed to meet his/her relatives directly in person or through
legal practitioners, and give necessary directions to the relevant authorities to
prevent the recurrence of such a situation.
Unless this constitution otherwise requires, the Attorney General has the right to
make the final decision to initiate proceedings in any case on behalf of the
Government of Nepal in any court or judicial authority.
Under the Interim Constitution, the Attorney General may delegate his functions,
duties and power to his/her subordinates, to be expressed and complied with,
subject to the specified conditions. As such there is a question of independence
of the State prosecutors in the prosecutorial system in Nepal. State prosecutors
are not independent in the matter of prosecutions.
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ii.

State cases Act, 1992: This Act is enacted for making provision to effectively
defend the cases in which the government is made a defendant. This Act has
entrusted the authority to government attorneys to prosecute criminal offences.
Government attorneys may provide legal advice to the police but are independent
to decide matters of prosecution. Government attorneys also have specific
responsibilities to conduct civil litigation on behalf of the government.

iii.

State cases Regulation, 1997: This Regulation provides detailed standard
operating procedures in the matter of prosecution and civil defense.

iv.

Regulation Relating to the Government Attorney 1997: This Regulation
demarcates the job descriptions of the Attorney General and subordinate
government attorney hierarchy and their regional jurisdiction. It also guarantees
the terms of employment of government attorneys and the command and control
mechanism.

2. Nepal Bar Association (NBA):
i.

Constitution of Nepal Bar Association, 1992: According to this Constitution,
it is an autonomous and independent organization of legal professionals having
perpetual succession. The NBA Constitution has provided for the constitution
of an Executive Council as the supervisory body to supervise the functions of
the Executive Committee and other Units under it to decentralize NBA’s
functionalities.
Under the NBA Constitution, the major objectives of NBA are set as follows:
a. Promotion of unity, good faith, brotherhood, professional conduct and
courtesy among the members;
b.

Protection and promotion of the professional interest of legal professionals;

c.

Promotion of the rule of law and independence of the Judiciary;

d. Provide professional and professional development support to all members
of legal profession; and
e.
ii.

Promotion of the justice system and facilitation of law reform, etc.

Nepal Bar Association Bylaws, 1993: These Bylaws were formulated under
the authority of the Constitution of the NBA to provide detailed standard operating
procedures for the NBA to achieve its objectives.
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iii. Nepal Bar Council Act, 1994: This Act is related to the context of this study
because the President of NBA sits as a Councilor of Nepal Bar Council which
has the duty to administer this Act. It has a duty to provide the Bar Council
exam for entrance into the legal profession and to register the name of candidates
passing the exam as lawyers. The Bar Council of Nepal takes disciplinary actions
against Lawyers.
iv. Code of Conduct of Legal Professionals, 1995: This Code governs
professional codes and ethical conduct of legal practitioners.
v.

C.

Interim Constitution of Nepal, 2007 has entrusted a new role to the Nepal
Bar Association. The Chief Justice appoints a senior advocate, or an advocate
who has at least twenty years of experience as a member of Judicial Council on
the recommendation of the Nepal Bar Association. It should be noted here that
the Judicial Council is the authority that appoints judges and takes disciplinary
actions against them.

International Laws and Independence of Prosecutors
1

Guidelines on the Role of Prosecutors, 1990 (hereinafter: the Guidelines) were adopted
by the Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders in 1990. This document provides 24 Guidelines covering: qualifications, selection
and training; status and conditions of service; freedom of expression and association; role
in criminal proceedings; discretionary functions; alternatives to prosecution; relations with
other government agencies or institutions; disciplinary proceedings; and observance of the
Guidelines. The Preamble of this document states the prosecutors’ role is crucial in the
administration of justice as is an independent and impartial tribunal.
1.

Professional qualifications
Guidelines 1 and 2 provide that persons selected as prosecutors shall be individuals
of integrity and ability, with appropriate training and qualifications, and that States
shall ensure that selection criteria for prosecutors embody safeguards against
appointments based on partiality or prejudice on various stated grounds, except that
it shall not be considered discriminatory to require a candidate for prosecutorial
office to be a national of the country concerned.

1

Guidelines on the Role of Prosecutors, Adopted by the Eighth Crime Congress, Havana, 27
August-7 September 1990. available at: http://www.uncjin.org/Standards/Rules/r16/r16.html visited
on 30 January 008.
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2.

Status and conditions of service
According to the Guidelines, prosecutors, as essential agents of the administration of
justice, shall at all times maintain the honor and dignity of their profession. States
shall, for their part, ensure that prosecutors are able to perform their professional
functions without intimidation, hindrance, harassment, improper interference or
unjustified exposure to civil, penal or other liability.

3.

Freedom of expression and association
Prosecutors like other citizens are entitled to freedom of expression, belief, association
and assembly, and they have, in particular, the right to take part in public discussion
of matters concerning the law, the administration of justice and the promotion and
protection of human rights and to join or form local, national and international
organizations and attend their meetings, without suffering professional disadvantage
by reason of their lawful action or their membership in a lawful organization.

4.

The role in criminal proceedings
According to the Guidelines, the office of prosecutors shall be strictly separated
from judicial functions and shall perform an active role in criminal proceedings, including
institution of prosecution. Prosecutors cannot act according to their own preferences
but are duty-bound to act in accordance with the law and to perform their duties
fairly, consistently and expeditiously, and respect and protect human dignity and uphold
human rights. In performing their duties, prosecutors shall, inter alia, carry out their
functions impartially and avoid all political, social, religious, racial, cultural, sexual or
any other kind of discrimination. Prosecutors have a special obligation with regard to
evidence against suspects that they know or believe on reasonable grounds was
obtained through recourse to unlawful methods, which constitute a grave violation of
the suspect’s human rights. In such situation they shall either refuse to use such evidence,
or inform the Court accordingly, and shall take all necessary steps to bring those
responsible to justice.

5.

Alternatives to prosecution
The Guidelines provide alternative ways in cases where the prosecutors are dealing
with juveniles.
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6.

Accountability
Disciplinary proceedings against prosecutors alleged to have acted in a manner clearly
out of the range of professional standards shall be processed expeditiously and fairly
under appropriate procedures. Prosecutors shall have the right to a fair hearing; and,
as with respect to judges, the decision shall be subject to independent review.
Prosecutors must fulfill an essential function in the administration of justice and must
be strictly separated from the Judiciary and the Executive.

D. Independence of Lawyers and Legal Profession in
International Law
In addition to independent and impartial judges and prosecutors, lawyers constitute the
third fundamental pillar for maintaining the rule of law in a democratic society and ensuring
the efficient protection of human rights. As stated in the preamble of Basic Principles on
2
the Role of Lawyers, (hereinafter: the Basic Principles) the adequate protection of the
human rights and fundamental freedoms to which all persons are entitled, requires that all
persons have effective access to legal services provided by an independent legal profession.
There are various procedural guarantees contained in international law that allow lawyers
to represent the interests of their clients in an independent and efficient manner in civil and
criminal proceedings. Here, the analysis will be limited to highlighting some of the main
principles contained in the Basic Principles, as well as some statements made, and cases
decided by, the international monitoring organs concerning the rights of lawyers.
1.

Duties and responsibilities
Principle 12 of the Basic Principles provides that lawyers shall at all times maintain
the honor and dignity of their profession as essential agents of the administration of
justice, and, according to Principle 13, their duties shall include, advising clients as to
their legal rights and obligations, and as to the working of the legal system; assisting
clients in taking legal action to protect their interests, and assisting them before courts,
tribunals or administrative authorities. Lawyers also seek to uphold human rights and
fundamental freedoms recognized by national and international law and shall at all
time act freely and diligently.

2

Basic Principles on the Role of Lawyers, Eighth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, Havana, 27 August to 7 September 1990, U.N. Doc. A/
CONF.144/28/Rev.1 at 118 (1990).
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2.

Guarantees for the functioning of lawyers
According to the Basic Principle governments shall ensure that lawyers perform
without intimidation, hindrance, harassment or improper interference, to travel and
to consult with their clients freely, and shall not suffer, or be threatened with,
prosecution of administrative, economic or other sanctions for any action taken in
accordance with recognized professional duties, standards and ethics. In discharging
their functions they shall be adequately safeguarded by the authorities.
In present context of Nepal, where lawyers are continuously killed, threatened,
intimidated or harassed, the Government must do their utmost to protect lawyers.
Principle 18 States that lawyers shall not be identified with their clients or their clients’
causes as a result of discharging their functions. The Special Rapporteur on the
Independence of Judges and Lawyers, in 1998 stated that lawyers “representing
accused persons in politically sensitive cases are often subjected to such accusations.”
According to the Special Rapporteur, governments have an obligation to protect
such lawyers from intimidation and harassment.
The Principle 19 also provides that, court or administrative authority should not refuse
to recognize the right of a lawyer to appear before it for his or her client unless that
lawyer has been disqualified. And, the Principle 20 adds that lawyers shall enjoy civil
and penal immunity for relevant statements made in good faith in their professional
appearances.

3.

Lawyers and fundamental freedoms
Principle 23 provides that, lawyers like other citizens are entitled to freedom of
expression, belief, association and assembly. But, lawyers shall always conduct
themselves in accordance with the law and the recognized standards and ethics of
the legal profession. Principle 24 further states that lawyers shall be entitled to form
and join self-governing professional associations. As pointed out by the Special
Rapporteur, Bar Associations shall not, consequently, be used to indulge in partisan
politics whereby they would compromise the independence of the legal profession.
The following are some of the noted freedoms of lawyers:
i.

Executive permission to exercise the legal profession: One of the keys to
ensuring the independence of lawyers is to allow them to work freely without
being obliged to obtain clearance or permission from the Executive to carry out
their work. The State should take all appropriate measures, including a review
of the constitution and the laws to this end.
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ii.

The right to peaceful assembly: The national constitution and laws should
guarantee the right to peaceful assembly to secure the right to freedom of
expression. The European Court of Human Rights in one case construes very
strictly the possibilities for the states to limit the exercise of the right to peaceful
assembly, even in the case of lawyers.

iii. The right to freedom of association: In a case against Nigeria, the African
Commission on Human and Peoples’ Rights had to consider that the Legal
Practitioners (Amendment) Decree, 1993, established a new governing body
of the Nigerian Bar Association; of the total of 128 members of this organ,
called the Body of Benchers, only 31 were nominees of the Bar Association
while the other members were nominated by the government. The Commission
added that interference with the self-governance of the Bar Association may
limit or negate the reasons for which lawyers desire in the first place to form an
association. The Commission also pointed out that where regulation of the right
to freedom of association is necessary, the competent authorities should not
enact provisions which limit the exercise of this freedom.
iv. The right to freedom of expression: In the case of Schöpfer, the European
Court of Human Rights arrived at the conclusion that there had been no violation
of Article 10 of the European Convention on Human Rights when the Lawyers’
Supervisory Board in the Canton of Lucerne, Switzerland, imposed a fine of
500 Swiss francs on the applicant for breach of professional ethics after he had
called a press conference at which he criticized the actions of a district prefect
and two district clerks in a pending case in which he was involved. The Court
further added that, the guarantors of justice, whose role is fundamental in a
State based on the rule of law – must enjoy public confidence, and, the key role
of lawyers in this field is to contribute to the proper administration of justice by
maintaining public confidence.
4.

Codes of professional discipline
The Basic Principles state that, codes of professional conduct for lawyers shall be
established by the legal profession through its appropriate organs, or by legislation.
Complaints against lawyers shall be processed expeditiously and fairly under
appropriate procedures before an impartial disciplinary committee established by
the legal profession or before an independent statutory authority, or before a court,
and shall be subject to an independent judicial review.
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Disciplinary proceedings against lawyers must be truly independent of the Executive
and guarantee due process in the course of the proceedings. In order to be able to
fulfill their professional duties, lawyers must, in particular:

E.

i.

be able to work in true independence, free from external political or other
pressure, threats and harassment;

ii.

be ensured due process guarantees;

iii.

be able to act to uphold nationally and internationally recognized human rights;
and

iv.

be allowed to answer for violations of rules of professional conducts.

Some Alternative Models and Policies

Not only the private lawyers, but also government prosecutors shall enjoy professional
independence. While the State’s duty is to secure their independence, their principal
obligation is to act in such a way that absolute democracy is achieved, and the rule of law,
essential for the survival and good ordering of the State itself, are preserved. Independence
requires security in terms of employment and professional considerations, the guarantee of
the rights of lawyers, such as freedom of expression, belief, association and assembly. It
also requires security of life in the scourge of terrorism, development of professional
excellence and expertise in the context of a globalized world and working conditions free
from fear.
The profession, no less than the judiciary, operates as a check on the Executive power.
The rule of law will not prevail without assuring the law’s principal actors i.e., judges and
practicing lawyers and also legal academics, a very high measure of independence of mind
and action. Respect for independence of lawyers must also come from the standards of
the NBA itself. Controlling corruption, bias, unethical or unprofessional conduct, and
promoting values of independence, integrity, propriety and professional competence should
be the priority area of NBA to maintain institutional independence. A leadership role in
society and in areas of the law, professional and institutional reform and continuing legal
education to enhance capacity is also the responsibility of an independent NBA. Without
the capacity of its practitioners no legal profession can be independent.
A strong legal system based on the rule of law, requires independent and impartial
prosecutors willing to investigate and prosecute suspected persons even those persons
acting in an official capacity. Unless judges and prosecutors play key roles in maintaining
justice in the society, a culture of impunity will take root. If people encounter problems in
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securing justice, they may be driven to take the law in their own hands resulting in anarchism
and the deterioration of the administration of justice. The present scenario resembles such
an environment.
There are basically two models of prosecutorial systems in the world. First, the prosecutors
are ensured independence in the constitutional provision separately in the Chapter of
Attorney General, and secondly, Attorney General is the Minister responsible for deciding
whether charges should be laid or withdrawn, and this is a matter on which he/she does not
consult his Cabinet colleagues, even the Prime Minister.
The State Prosecutor will be autonomous and independent in his/her work and will exercise
his/her office on the basis of the constitution, laws and ratified international treaties.
Beyond the issues stated above there are other pertinent issues that require urgent address
in the context of Nepal. In the current challenging context, the NBA should pressurize the
government to ensure the security of each lawyer. Lawyers have responsibilities not only
for the specific clients but to society at large. The Interim Constitution guarantees that the
indigent person shall have the right to free legal aid in accordance with law. But this guarantee
is only in respect to the criminal prosecutions.
Bar Associations play a vital role in the appointment of judges and up to 90% of the judges
are appointed from private practitioners in other countries. But in Nepal hardly five to ten
percent of judges are taken from private lawyers. Under the Interim Constitution of Nepal
there is a new role of the NBA in the judge’s appointment. NBA has to be active enough
to utilize this provision.
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To;}u/L ;fj{hlgs ;/f]sf/sf] ljjfbdf ;jf]R{ r cbfntsf] c;fwf/0f clwsf/If]q
cGtu{t cfb]z hf/L u/L ;j{;fwf/0fsf] lxt /Iff u/L Gofodf kx'r
F ;'lglZrt
ug{;Sg] Joj:yf ul/Psf] lyof] . t/, Jojxf/df eg] ;j{;fwf/0fsf] nflu sfg"gsf]
zf;g, ;fdflhs Gofo / Gofodf ;dfg / cy{k0" f{ kx'r
F 6f9fsf] ljifo x'guO{
hgdfg;df c;Gt'li6 a9\g uof] .

^=

g]kfnsf] cGtl/d ;+ljwfg @)^#
of] ;+ljwfg cGtl/d cjlwsf] nflu hf/L ePsf] x'bF f o;sf] p2]Zo k|hftGq,
gful/s :jtGqtf / ;dfgtfsf] clwsf/x¿sf] /Iff ug',{ tyf cfly{s ;fdflhs
kl/jt{gsf nflu ePsf pknlAwx¿nfO{ ;+:yfut u/L ;+ljwfg;efdfkm{t efjL aGg]
;+ljwfgdf oL clwsf/sf] cu|ufdL ;'lglZrttf ug'{ xf] .
g]kfndf ;fdflhs Gofo, cfly{s ;fdflhs ¿kfGt/0f / To;sf cfwf/df g]kfnL
gful/ssf] ;dfg cy{k0" f{ Gofodf kxFr
' sf] ;'lglZrttf ug]{ sfd cToGt r'gf}tLk"0f{
/x]sf] x'Fbf Oltxf;sf] e'n / sdhf]/Lx¿af6 kf7 l;Sb} cfly{s ;fdflhs
¿kfGt/0fnfO{ g]kfnL ;dfhsf] w/ftnLo oyf{ytfdf /xL ;'lglZrttf k|bfg ug]{

7
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u/L ;+ljwfgdf gful/s :jtGqtf / ;dfgtfsf] xssf] ;'lglZrttf ul/Pdf ;dfg
/ cy{k0" f{ Gofodf g]kfnL gful/ssf] kxFr
' ;'lglZrttf ug{ ;lsG5 .

u= Gofodf kxF'rsf k"jf{wf/x?
gful/snfO{ ;dfg / cy{k0" f{ Gofo lbg' /fHosf] st{Jo xf] . gful/snfO{ Gofodf kx'r
F
k'¥ofpg] bfloTj /fHosf] x'bF f Gofodf kxFr
' sf] nflu lgDg lnlvt k"jf{wf/x¿ clgjfo{ 5g\ .
Gofodf kxFr' / sfg"g lgdf{0f
/fHodf gful/sx¿aLr sfod /x]sf] cfly{s, ;fdflhs, /fhg}lts / ;f+:s[lts
lje]bnfO{ sfg"gsf] dfWodaf6 x6fO{ ;Daf]wg ug'k{ g]{ /fHosf] bfloTj x'G5 . /fHon]
lgdf{0f ug]{ ;+ljwfg / sfg"g hgtfsf] ;d:of ;Daf]wg ug]{ k|sl[ tsf] x'gk' b{5 . olb
o;f] gePdf Gofodf kxFr
' sfod x'g ;Sb}g . Joj:yflksf / /fHon] sfg"g lgdf{0f
ubf{ hgtfnfO{ ;fdflhs Gofo lbg]tkm{ pGd'v eO{ hgtfsf] ck]Iff / cfjZostfnfO{
;Daf]wg ug]{ u/L sfg"gsf] lgdf{0f ug'k{ b{5 .
Gofodf kxFr' / sfg"g sfof{Gjog ug]{ lgsfo
gful/ssf] Gofodf kxFr
' x'g] p2]Zoaf6 ljwflosfn] lgdf{0f u/]sf] sfg"g sfof{Gjog
ug]{ lgsfo sfo{kflnsfnufotn] klg To;sf] sfof{Gjog ubf{ Gofodf kxFr
' x'g]
p2]Zon] sfof{Gjog ug'{ kb{5 .
Gofodf kxFr' / sfg"gsf] JofVof
sfg"gsf] JofVof ug]{ lgsfo cbfntnufotn] sfg"gsf] JofVof ubf{ nlIftju{nfO{
Gofo x'g] u/L JofVof u'gk{ b{5 . sfg"gdf s'g} sdhf]/L ePklg sfg"gsf] JofVof ubf{
;fdflhs Gofo / hgtfsf] kIfdf JofVof ug'k{ b{5 .
Gofodf kxFr' / ;+/rgfut Joj:yf
gful/snfO{ k|fKt df}lns Pjd\ sfg"gL xssf] k|rngsf] nflu sfg"gn] Gofo k|bfg ug]{
;xh, ;/n ;+/rgfut Joj:yf ug'k{ b{5 . Gofodf kxFr
' sfod ug{ ;+/rgfut
91

;xhtf / ;/ntf klg cfjZos 5 . g]kfndf :yfgLo txdf d'2f dfldnf x]g{ :yfgLo
lgsfonfO{ clwsf/ lbg] jf c¿ To:t} k|sl[ tsf] ;+oGqsf] Joj:yf cfjZos 5 .
;|ft] ;fwg / Joj:yfkg
Gofodf kxFr
' sfod u/fpg dfgj / ef}lts ;|ft] ;fwgsf] plrt / kof{Kt Joj:yf
/ j}1flgs Joj:yf ug'k{ b{5 . h;df bIf hgzlQm, tflnd, hfu/0f, ;"rgf k|ljlwdf
kxFr
' ef}lts ;|ft] ;fwgsf] Joj:yfkg cflb /fHosf] bfloTjleq kb{5g\ .

3= Gofodf kx'“rsf] cjwf/0ff
Gofodf kxFr
' sf] cjwf/0ffsf] af/]df cWoog ubf{ Gofo s] xf], o;sf] s] dxTj 5 / Gofosf]
bfz{lgs cfwf/ s] xf] / ;+ljwfg lgdf{0fsf ;Gbe{df Gofosf] s] e"ldsf 5 eGg] ljifox¿
k|i6 x'g' kb{5 .
Gofosf] cy{
GofonfO{ x/]s ;dfhsf] ;fk]Iftfdf cfwfl/t /x]/ kl/eflift ug]{ ul/G5 . Gofosf]
kl/efiff ug]{ qmddf ljleGg ljlwzf:qLx¿n] Gofo eg]sf] ;dfgtf, Goflos z'4tf /
ljt/0f k|0ffnLnfO{ Gofosf] cfwf/ agfPsf 5g\ . Gofosf] kl/efiff ug]{ qmddf John
Rawls sf cg';f/ Goflos z'4tf g} Gofosf] d"No / dfGotf xf] / ;dfgtfsf]
l;4fGtsf] cfwf/df g} Gofo x'G5 . Gofodf cGt/lglxt cjwf/0ff ;dfgtf / z'4tf
(equality and fairness) sf] pTklQ k|fs[lts ¿kaf6 ePsf] xf] . Gofo eg]sf] dfgjLo
lxtsf] ;+/If0f ug]{ ;dfg cj:yf / kl/j]zdf ;dfg Jojxf/ ljt/0f / pkrf/ k|bfg
ug]{ k4lt xf] . dfgj kl/jf/sf] ;a} ;b:ox¿sf] cGt/lglxt dfg;Ddfg tyf
cljl5Gg clwsf/x¿sf] dfGotf g} :jtGqtf, Gofo / zflGtsf] cfwf/ xf] eGg]
cjwf/0ffnfO{ dfgj clwsf/sf] ljZjJofkL 3f]if0ff–kqn] k'li6 u/]sf] 5 .9 cfw'lgs
ljlwzf:qdf plrt sfg"g adf]lhdsf] GofonfO{ Gofosf] ¿kdf kl/eflift ul/Psf]
5.

9
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Gofosf] dxTj
dfgjdf cGt/lglxt dfg;Ddfg / cljl5Gg clwsf/x¿sf] dfGotf :jtGqtf Gofo /
zflGtsf] cfwf/ ePsf] x'bF f Gofon] dfgjsf ;dfgtf / :jtGqtf;DaGwL k|fs[lts
clwsf/sf] ;+/If0f ub{5 . ;dfhsf zlQmzfnL / sdhf]/ ;a} kIfsf] ;dfg ;+/If0f u/L
:jtGqtf k|bfg ug'{ Gofosf] p2]Zo /x]sf] x'G5 . cfw'lgs sfg"g k|0ffnLdf Gofosf] dfGotf,
;dfgtf, :jtGqtf / z'4tf (eauality, freedom and fairness) ljgf s'g} klg ;+ljwfg sfg"g
lgdf{0f x'g g;Sg] x'bF f Gofosf dfGotfnfO{ ;Daf]wg ug'{ clgjfo{ x'G5 .
Gofosf] bfz{lgs cfwf/
Gofo k|sl[ tsf] kl/0ffd xf] . dflg; hGdbf g} :jtGq / ;dfg x'G5 . To;}n] dflg;df
cGt/lglxt :jtGqtf / ;dfgtfsf] cjwf/0ffaf6} Gofosf] bfz{lgs cfwf/ lgdf{0f ePsf]
xf] . olb dfgjnfO{ cfˆgf :jtGqtf / ;dfgtfsf] k|fs[lts clwsf/af6 jl~rt ul/Pdf
pm ljb|fx] ug{ afWo x'G5 . o;/L dfgjn] cGofo / cTofrf/sf] lj¿4df clGtd pkfosf]
¿kdf ljb|fx] ug{af6 /f]Sg' g} Gofosf] bfz{lgs cfwf/ xf] eGg] s'/fnfO{ dfgj clwsf/sf]
ljZjJofkL 3f]if0ff–kqn] klg k'li6 u/]sf] 5 .10
Gofo k|bfg ug]{ k|lqmof
;+ljwfg Gofosf dfGotfeGbf aflx/ uP/ lgdf{0f x'g g;Sg] x'bF f Gofosf dfGotfsf]
cwLgdf /xL gful/ssf ;dfgtf / :jtGqtf;DaGwL clwsf/x¿sf] Joj:yf ;+ljwfgdf
df}lns xssf] ¿kdf ul/G5 . Gofo k|bfg ug]{ k|lqmofnfO{ b'O{ k|sf/n] ljefhg ug{
;lsG5 M
ljtl/t Gofo (distributive justice): :jtGqtf k|bfg u/]/ dfq Gofo x'bF g} . ;dfhdf
/x]sf] ;fdflhs tyf cfly{s c;dfgtfn] ubf{ Gofodf ;dfg / cy{k0" f{ kxFr
' sfod x'g
;Sb}g To;}n] k|To]s gful/ssf] z'4 ;dfgtfsf] cj;/ (fair equality of opportunity) sf]
cfjZostf kb{5 . ljtl/t Gofo ;|ft] / ;fwg / clwsf/sf] afF8kmf8 ug]{ Gofosf] dfGotf

10

Ibid.

93

/ cjwf/0ff;Fu ;DalGwt 5 . g]kfndf ;+ljwfg;efaf6 aGg] ;+ljwfgdf ljtl/t Gofo
s:tf]] x'g] eGg] ;jfn cToGt} dxTjk"0f{ 5 .
pkrf/fTds Gofo (Correctional justice): pkrf/fTds Gofo kLl8t kIfnfO{ Gofo lbg
s:tf] k|sf/sf] pkrf/ k|bfg u/fpg] eGg] cjwf/0ff;Fu ;DalGwt 5 . 8fo;n]
pkrf/fTds Gofo ;dfgtfsf] clwsf/df afwf Jojwfg ePdf To;sf] k"g:y{fkgf ug{
pkrf/ k|fKt ug'{ xf] egL pNn]v u/]sf 5g\ .11
;+ljwfg lgdf{0f / Gofodf kxFr' M
;+ljwfg / sfg"gsf] d"No (value) g} Gofo xf] . ;+ljwfg lgdf{0f ubf{ ljtl/t GofonfO{
s;/L ;Daf]wg ug]{ / To;/L ljtl/t Gofodf cj/f]w l;h{gf ePdf kLl8t kIfn] s:tf] /
s;/L pkrf/ k|fKt ug]{ eGg] ljifo ;'lglZrt ug'{ kb{5 . g]kfnsf] efjL ;+ljwfgdf b'O{
k|sf/n] Gofodf kxFr
' sf] ;'lglZrttf u/fpg ;lsG5 .
ljkl/t Gofo (distributive justice)M g]kfnsf] w/ftnLo oyfy{tf tyf df}lnstf
/ ;|ft] ;fwgsf] cfwf/df ;dfj]zL l;4fGt s:tf] x'g,] ;+3Lotfsf] :j¿k s:tf] x'g] / ;|ft]
;fwgsf] afF8kFmf8 / ljt/0f s;/L ug{] eGg] ljifoÙ /
pkrf/fTds Gofo (correctional justice)M plrt tl/sf / k4ltaf6 ljt/0f
ul/Psf ;dfg cj;/x¿ / ljtl/t Gofo k|bfg ug{ ul/Psf] k|Tofe"ltdf cj/f]w pTkGg
ePdf pkrf/ k|bfg ug]{ ljlw, k4lt / o;af6 k|bfg ug]{ Gofo .
Gofodf kxFr' M
Gofodf kxFr
' sf] cjwf/0ff eGgfn] ljtl/t / pkrf/fTds Gofo (distributive and correctitional
justice) k|lqmofaf6 Gofo k|fKt ug]{ k4lt xf] . /fHon] lgdf{0f u/]sf plrt sfg"g -;+ljwfg_
adf]lhd lglZrt u/]sf xs clwsf/sf] pNn+3g ePdf gful/sx¿sf] ;dfg z'4 /
cy{k0" f{ lsl;dn] Gofodf kxFr
' k|fKt x'g' kb{5 .
11
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sfg"gsf] zf;g / Gofodf kxFr
' Pp6} 7fpdf /fv]/ x]g{ ;lsG5 . Gofodf kxFr
' eg]sf]
cbfntdf kxFr
' klg xf] . o;sf] cy{ df}lns xs clwsf/ / sfg"gL xs clwsf/ pNn+3g
ePdf z'4 ;'gj' fOsf] cfwf/df Gofo k|fKt ug]{ pkrf/sf] k4lt xf] . Gofodf kxFr
' cfh
x/]s gful/ssf] df}lns clwsf/ xf] . o;nfO{ dfgj clwsf/;DaGwL ljZjJofkL 3f]if0ffkqn]
;d]t k'li6 u/]sf] 5 .12
Gofodf kxFr' sf] ;'lglZrttf ug's
{ f] p2]Zo M
dfgjhfltnfO{ cGofo / cTofrf/sf] lj¿4df clGtd pkfosf] ¿kdf ljb|fx] ug{ afWo
gu/fpg', sfg"gsf] zf;gsf] dfWodaf6 dfgj clwsf/sf] ;+/If0f u/L gful/sx¿nfO{
;fdflhs Gofo lbnfpg' xf] .
Gofodf kxFr' sf] dfWod M
ljtl/t / pkrf/fTds Gofo dfWodaf6, sfg"gdf ;+zf]wg ;'wf/ u/]/, ;fj{hlgs lxt
;/f]sf/sf] ljifodf k|ltlglwTj u/fP/, sfg"gL ;xfotf k|bfg u/]/, cbfntsf] ;+/rgf
kl/jt{g u/]/ / ;f/jfg sfg"gsf] ;+zf]wg jf lgdf{0f cflb u/]/ Gofodf kxFr
' sf] ;'lglZrttf
ug{ ;lsG5 .

ª= g]kfndf Gofodf kx'“rsf] jt{dfg cj:yf
cGtl/d ;+ljwfg @)^# n] ;dfj]zL k|hftGqnfO{ cfTd;ft u/L :jtGq Gofokflnsf /
sfg"gsf] zf;gk|lt k|lta4tf b]lvPsf] / hgtfåf/f g} cfk"mnfO{ nfu" x'g] ;+ljwfg lgdf{0f
ug]{ k|lqmofdf g]kfn /x]sf] xFb' f Gofodf kxFr
' a9fpg ;lsg] ;Defjgf a9]sf] 5 .
vf;u/L b]xfPsf ;+jw} flgs Pjd\ sfg"gL ;antf b]vfk/]sf 5g\M

;+jw} flgs Joj:yf M
;+ljwfgsf ljleGg wf/fx¿n] Gofodf kxFr
' sf] Joj:yf u/]sf] 5 . h; cg';f/ :jtGqtf
Gofokflnsf dfkm{t gful/sx¿nfO{ df}lns xs / To;sf] ;+/If0f x'g] / czQmx¿nfO{
12
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sfg"gL ;xfotf lbg] gLlt /fHon] u/]sf] 5 / ;f]xL gLltcGtu{t sfg"gL ;xfotf P]g @)%$
cfPsf] xf] . To;}u/L ;fdflhs Gofo k|bfg ug],{ c;dy{n
{ fO{ lgz'Ns sfg"gL ;xfotf
lbnfpg], :jtGq :jR5 lgikIf / ;an Gofokflnsfsf] nflu nf]stflGqs d"No dfGotfsf]
cfwf/df Gofo If]qnfO{ ;'wf/ ug]{ Joj:yf pQm ;+ljwfgn] u/]sf] 5 . pTkLl8t hflt,
lk5l8Psf] If]q, cflbjf;L hghflt / dlxnf cflbaf6 Joj:yflksf ;+;b\df k|ltlglwTj
x'g] ;dfj]zL l;4fGtnfO{ ;+ljwfgn] g} dfGotf lbPsf] 5 . Gofo;DaGwL clwsf/ ;+ljwfg
sfg"g / Gofosf] dfGo l;4fGtsf] cfwf/df cbfnt jf cGo Goflos lgsfoaf6 x'g]
Joj:yf 5 . :jtGq Gofokflnsf;DaGwL cjwf/0ff / d"No dfGotfnfO{ :jLsf/ ub{} ;jf]R{ r,
k'g/fj]bg / lhNnf u/L ltg txsf] cbfntsf] ;+/rgfTds Joj:yf ul/Psf] 5 .
sfg"gL Joj:yf M
/fHoaf6 b'O{ k|sf/n] sfg"gL Joj:yf ul/Psf] 5 . h;df Pp6f sfg"gL ;xfotf P]g
@)%$ / csf]{ cbfnt;DaGwL lgodfjnLx¿df ul/Psf] Joj:yf .
sfg"gL ;xfotf P]g cGtu{tsf] Joj:yf M Gofodf kxFr
' sf] s'/f ubf{ hlxn] klg
;dfhsf] l;dfGts[t ju{sf] kxFr
' Gofodf gx'g] tYo ljleGg cGt/fli6«o tyf /fli6«o
cWoog cg';Gwfgx¿af6 k'li6 ePsf] 5 . g]kfndf sfg"gL ;xfotf;DaGwL P]g
@)%$ / lgodfjnL @)%% cfPsf] 5 . o; cg';f/ $) xhf/eGbf sd jflif{s cfo
ePsf JolQmx¿n] sfg"gL ;xfotf k|fKt ug{ ;Qm5g\ . c;dy{ JolQmnfO{ sfg"gL
-lhNnf:t/df ;d]t_ ;xfotf pknAw u/fpg] ;DaGwdf cfjZos Joj:yf ub{5 .
sfg"gL ;xfotf sf]ifsf] Joj:yf ul/Psf] 5 . lgodfjnLdf o;;DaGwL sfo{ljlwsf]
Joj:yf u/]sf] 5 .
cbfnt;DaGwL lgoddf ePsf] Joj:yf M lhNnf cbfnt lgodfjnL @)%@,
k'g/fj]bg cbfnt lgodfjnL @)$* ;jf]R{ r cbfnt lgodfjnL @)$( n] qmdzM tL
cbfntx¿df Pp6f Pp6f sfg"gL ;xfotf zfvf /xg] Joj:yf ul/Psf] 5 . o;n]
c;xfox¿sf] nflu sfg"gL ;xfotf k|bfg ub{5 .
g]kfndf sfg"gL ;xfotf;DaGwL tYof+s
g]kfndf sfg"g ;xfotf P]g xfn;Dd $# lhNnfdf nfu" ePsf] 5 . of] Joj:yfåf/f
k|bfg ul/Psf] ;xfotf xf] . g]kfn af/ P;f]l;P;g sfg"gL ;xfotf kl/of]hgfaf6 xfn
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!) lhNnfdf sfg"gL ;xfotf sfo{qmd ;~rfng e}/x]sf] 5 . g]kfndf cbfntsf]
tkm{af6 &% lhNnf cbfnt !^ k'g/fj]bg cbfnt / ;jf]R{ r cbfnt ;d]t u/L
cbfntaf6 sfg"gL ;xfotf k|bfg ug]{ Joj:yf ul/Psf] 5 . g]afPsf] ;lqmo kxndf
;'¿ ul/Psf] sfg"gL ;xfotf kl/of]hgfn] ;g\ !(** b]lv ;g\ @))% ;Dd d'2fx¿
!#)!*, sfg"gL ;fIf/tf sfo{qmd $@%$, sfg"gL lzIff sfo{qmd !)@&, sfg"g
;xfos tflnd !)( sfg"gL ;xfotf pknAw u/fPsf] 5 .
Gofodf kxFr' / ;+qmd0fsfnLg Gofo
@)^# ;fndf ePsf] hg cfGbf]ng, k|ltlglw ;efsf] k'g:yf{kgf, gofF ;+ljwfgsf]
3f]if0ff, ljut !) jif{bl] vsf] ;z:q ljb|fx] nfO{ zflGt ;Demf}tfåf/f ¿kfGt/0f u/L
g]kfn ;+ljwfg;efsf] lgjf{rgsf] k|lqmofdf 5 . o:tf] cj:yfdf Gofodf kxFr
' sf]
;antf cToGt sdhf]/ /x]sf] 5 . k'/fgf] k4lt elTsPsf] 5 / gofF lgdf{0f eO;s]sf]
5}g . o:tf] ;+qmd0fsf] cj:yfdf b08xLgtfsf] cj:yf a9\g uO{ kLl8tx¿n] uDeL/
cGofo ePsf] dx;'; ug'k{ g{] cj:yf ;d]t l;h{gf x'G5 . To:t} ljutdf ePsf uDeL/
dfgj clwsf/ pNn+3gsf w6gfx¿nfO{ cg';Gwfg u/L ;To kQf nufpg / Gofosf
nflu yk k|of;x¿ ug'{ h¿/L b]lvG5 . ca efjL aGg] ;+ljwfgdf kLl8tGofosf]
(victim justice system) l;4fGtnfO{ klg ;Daf]wg ug{ kLl8tGofo;DaGwL Joj:yf
/flvg' kg]{ b]lvG5 .
;fj{hlgs ;/f]sf/sf] ljjfb / Gofodf kxFr'
g]kfndf ;fj{hlgs ;/f]sf/sf] ljjfb ;jf]R{ r cbfntdf lnP/ hfg kfpg] ;+jw} flgs
Jo:yf k|lt;+x/0f ePsf] g]kfn clw/fHosf] ;+ljwfg @)$& sf] wf/f **-@_ df
ul/Psf] lyof] / xfnsf] cGtl/d ;+ljwfgsf] wf/f !)&-@_ df of] Joj:yf ul/Psf]
5 . ;j{;fwf/0f hgtfsf] Gofodf kxFr
' sfod u/fpg] of] Pp6f dxTjk"0f{ Joj:yf
xf] . ;jf]R{ r cbfntn] ;fj{hlgs ;/f]sf/sf] ljjfb cGtu{t Gofosf] kx'r
F df dxTjk"0f{
e"ldsf lgjf{x u/]sf] 5 . h:tf], pkef]Qmfsf] xslxtsf] ;+/If0f ug{ Hof]lt aflgof
lj¿4 g]kfn ;/sf/ nufot ljleGg d'2fx¿df pkef]Qmfsf] xslxtsf] ;+/If0fsf]
kIfdf ;jf]R{ r cbfntaf6 cfb]z hf/L ePsf] 5 . jt{dfg ;+jw} flgs Joj:yfnfO{ gofF
aGg] ;+ljwfgdf klg /flvg' kb{5 .
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;fdflhs Gofo / Gofodf kxFr'
g]kfnsf] cGtl/d ;+ljwfg @)^# sf] wf/f @! df ;fdflhs Gofosf] xssf] Joj:yf
ul/Psf] 5 . cfly{s ;fdflhs / z}lIfs b[li6n] kl5 k/]sf dlxnf, blnt, cflbjf;L
hghflt, dw];L ;d'bfo, pTkLl8t ju{, u/La, ls;fg / dhb"/nfO{ ;dfg'kflts
;dfj]zL l;4fGtsf] cfwf/df /fHosf] ;+/rgfdf ;xefuL x'g] xssf] Joj:yf df}lns
xssf] ¿kdf ul/Psf] x'bF f Gofodf kxFr
' sf] ;'lglZrttf x'g] b]lvG5 t/ o; Joj:yfnfO{
k|efjsf/L agfpg ;dfj]zL l;4fGtsf] k|lqmofnfO{ dfu{bz{g ug]{ Joj:yf ;+ljwfgdf
/fVg' kg]{ b]lvG5 .
sfg"gJoj;foLsf] ;fdflhs bfloTj / Gofodf kxFr'
;+;f/df sfg"gJoj;foLsf] k/Dk/fut Jofj;flos l;4fGtdf kl/jt{g cfPsf] 5 .
cfh jlsnx¿ Gofo ;dfgtf / :jtGqtfsf nflu ;+;f/el/ ;lqmo 5g\ . g]kfndf
klg sfg"gJoj;foL kl/ifb\ P]g lgod / cfrf/;+lxtfn] sfg"gJoj;foLsf] ;fdflhs
st{Jo, bfloTj / lhDd]jf/L tf]ss
] f] 5 . g]kfndf ljleGg d'2fx¿df sfg"gJoj;foLx¿n]
;fj{hlgs dxTjsf] ljifodf l/6 lgj]bg bfo/ u/L ;fj{hlgs xs lxtsf] ;+/If0f ug{
;lqmo /lxcfPsf] kfOG5 . wf/f !!#-!_-ª_ adf]lhd af/ Pzf]l;P;gsf] l;kmfl/;df
Gofo kl/ifb\df ;b:o lgo'lQm ug]{ Joj:yf 5 .

r= g]kfndf Gofodf kx'“rsf cj/f]wx?
g]kfn ljsf;zLn b]z ePsf] / clzIff ul/aL a9L ePsf] x'bF f Gofosf] kxFr
' sf nflu oxfF
w]/} cj/f]wx¿ 5g\ . /fHosf ;a} c+ux¿sf] k"jf{wf/ /fd|f] ljsf; x'g g;Sg', c;n zf;g
sfod gx'g,' bIf hgzlQmsf] cefj x'g,' /fHosf] ;+/rgf sdhf]/ x'g' / /fHon]
gful/sx¿nfO{ k|efjsf/L ;fj{hlgs ;]jf pknAw u/fpg g;Sg', /fHo ;dfj]zL rl/qsf]
gx'g' cflb sf/0fx¿n] ubf{ Gofodf kxFr
' sf lgDg cj/f]wx¿ /x]sf 5g\ M
;+ljwfgdf GofokflnsfnfO{ ah]6sf] c+s tf]lsPsf] 5}g . ;fy}, ;+jw} flgs kl/ifbdf
sfo{kflnsf xfjL x'g] b]lvG5 . wf/f !!& adf]lhdsf] k|ltj]bg k|wfgdGqL ;dIf a'emfpg'
kg]{ Joj:yf 5 Ù

98

xfn ;'zf;gsf] kIf cToGt sdhf]/ 5 . hgtfk|lt pQ/bfoL x'g] ;+:yfut Joj:yf
sdhf]/ 5Ù
g]kfndf Joj:yfksLo, sfo{kflnsLo / Gofokflnsfsf nflu cfjZos kg]{ k"jf{wf/x¿
cem} cljsl;t cj:yfdf 5g\ . h;n] ubf{ bIftfk"js
{ / k|efjsf/L tl/sfn] ;fj{hlgs
;]jf k|bfg ug{ ;lsPsf] 5}gÙ
;fdflhs Gofosf] nflu :jtGqtf ;dfgtfdf cfwfl/t ;fdflhs d"No / dfGotfsf]
ljsf; ug{ ;lsPsf] 5}g . sdhf]/ lzIff k4lt x'gsf ;fy} sfg"gL lzIffdf klg Gofodf
kx'r
F a9fpg] lzIff g]kfndf k|bfg ug{ ;lsPsf] 5}gÙ
;|ft] / ;fwgdf /fhgLtLs/0f / kIfkftk"0f{ Jojxf/sf] ljBdfgtf 5 . k|zf;lgs
lgsfox¿ k|efjsf/L gx'bF f ;fj{hlgs ;]jf k|bfg ug]{ lgsfo / JolQm bIf, Jofj;flos
gx'gs
' f ;fy} hgtfk|lt pQ/bfoL / hjfkmb]lxtfsf] cefj 5Ù
Gofodf kx'r
F a9fpg] k|sl[ tsf sfg"gL k"jf{wf/sf] sdL 5 . s]xL ePsf k"jf{wf/ klg
k|efjsf/L 5}gg\ . o;n] ubf{ l;4fGttM ;+ljwfg sfg"gdf Joj:yf ePtfklg Jojxf/df
Gofodf kxFr
' k|fKt ug{ sl7gfO 5 .
sfg"gL Joj:yfx¿ a9L cf}krfl/s, k|lqmofd'vL ePsf] x'bF f gful/sx¿sf ;f/jfg
clwsf/sf] /Iffsf nflu pko'Qm Joj:yf 5}gÙ
clwsf+z hg;d'bfonfO{ cfˆgf xs clwsf/sf] af/]df hfgsf/L 5}g, s] sfg"g 5 yfxf
5}g / o;sf ;Gbe{df sfg"g hfgsf/L u/fpg] lglZrt lgsfox¿ 5}gg\Ù
sfg"gL ;xfotf P]g hf/L eO{ ljleGg sfo{qmd ;~rfng ul/Ptf klg To;sf] d"NofÍg /
cg'udgsf] cj:yf sdhf]/ 5 . o; P]gsf] s]Gb|Lo sfg"gL ;xfotf ;ldlt / lhNnf
sfg"gL ;xfotf ;ldlt u7g ug]{ k|lqmof, lgj]bg lng] k|lqmof / c;Ifd JolQm kl/eflift
u/]sf] cj:yf g} q'l6k"0f{ 5Ù
g]kfnsf] k|zf;lgs tyf cw{Goflos lgsfodf kof{Kt dfqfdf sfg"gJoj;foLsf] k|ltlglw
gePaf6 klg Gofosf] kxFr
' df c;/ k/]sf] 5Ù ;fy}
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;dfj]zL l;4fGtnfO{ ;dfg'kflts cfwf/df /fHosf] x/]s ;+/rgfdf cEof; u/fpg
;lsPsf] 5}g .
5= pk;+xf/
g]kfnsf] ;+jw} flgs Oltxf;sf] cjnf]sgaf6 g]kfnL gful/ssf] Gofodf kxFr
' sf] ;'lglZrttfsf]
cjwf/0ff / cEof; qmdzM ;'wf/ x'bF } uO/x]sf] kfOG5 . @)$^ ;fnsf] P]ltxfl;s
hgcfGbf]ngaf6 k|fKt pknlAwx¿ / @)^@÷^# ;fnsf] hgcfGbf]ngaf6 k|s6 ePsf]
hgcfsfIff adf]lhd b]zdf ljBdfg juL{o, hftLo, If]qLo ;d:ofnfO{ ;dfwfg ug{
/fHosf] cu|ufdL k'g;{/+ rgf u/L ;+ljwfg;efdfkm{t ;+ljwfg lgdf{0f ubf{ xfn;Ddsf k|fKt
pknlAwx¿nfO{ ;+:yfut ub}{ nf]stGq, zflGt, ;d[l4, cu|ufdL cfly{s ;fdflhs
kl/jt{g / ¿kfGt/0f tyf b]zsf] ;fj{ef}d;Qf cv08tf / :jtGq / :jfledfgnfO{ s]Gb|df
/fvL :jtGqtf / ;dfgtfsf] cfwf/df g]kfnL hgtfsf] Gofodf kxFr
' sf] ;'lglZrttf
sfod ug{ cfjZos b]lvG5 .

  

100

Chapter - X

Constituent Assembly Procedure
A. Introduction
The Constituent Assembly is a sovereign body representing the interest of sovereign people
through direct election. It is an extra Parliament in the absence of legislative body. It is also
a self-governing body taking responsibility to lead the nation until the new governing system
is established. It has the symbolic value of National Unity and can be regarded as
representing the peoples' aspirations. As Nepal is under the process of a Constituent
Assembly election, no elaboration regarding the authenticity of the announcement is needed.
Hence, this stage of discussion is not addressed in this discussion paper.
As a direct result of Comprehensive Peace Agreement between the Government of Nepal
and Communist Party of Maoist (CPN-M) on 22 November 2006, Nepal has been in the
process of developing a new constitution through a Constituent Assembly. While talking
about the procedure of the Constitution Assembly, discussions should focus on the stages
required to complete the work of making a new constitution. As discussed by Jon Elster,
1
Robert K. Merton Professor of Social Science in Columbia University, in the first stage,
the assembly has to be convoked. Second, a procedure for selecting or electing delegates
has to be adopted. Third, the mandate of the Assembly and of the delegates has to be
defined in terms of constraints on what must be included and what cannot be included in
the final document. Fourth, once the delegates meet, their credentials have to be verified
so that the Assembly can be formally constituted. Fifth, an internal decision-making
procedure of the Assembly has to be specified. Finally, a mode of ratifying the constitution
has to be laid down.
The Interim Constitution of Nepal, 2007, the Constituent Assembly Act, 2007, and other
laws, have incorporated the principle of mixed electoral system including the first past the
post system and party closed list system under the proportional representative system.
Assembly members may be based on geography, a particular community such as religion,
gender, ethnicity, women, disabled, marginalized people etc. It may call a referendum to
approve issues of National interest.

1

Elster J, Arguing and Bargaining in Two Constituent Assemblies, 2 U. Pa. J. Const. L. 345, 2000,
p 359.
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Indeed, the Constituent Assembly is an authentic body that frames the constitution in
accordance with the people's aspirations. It will ratify the draft prepared by Constitution
Drafting Committee of Commission then enforce a new constitution. People can claim
ownership of such constitution as it would be built under their direct supervision.

1.

Justification for a Constituent Assembly
A Constituent Assembly is justified when an old system ends and it is necessary to
start a new political system. Similarly, such a situation in a country could be created
when a country becomes independent of colonial rule, witness a division of integrity
or sovereignty, or envisages the restructuring of a State through a peoples' movement
or revolution. Such a condition in Nepal was expressed by the people through the
second popular movement in 2006, who raised their voices so as to take steps
toward the formation of Democratic Republic of Nepal through a Constituent
Assembly.

2.

The Source of a Constituent Assembly
Political power of the people is the source of a Constituent Assembly. It may also
stem from a popular movement or revolution or an understanding or agreement
between political powers. In Nepal, the Interim Constitution is framed on the basis
of an understanding between the CPN (M) and Seven Political Parties Alliance
(SPA) and is a the source of the Constituent Assembly.

3.

Goal of a Constituent Assembly
The goal of Constituent Assembly in India was to form a Democratic Republic by
representatives elected by people of India. In South Africa, the goal of the Constituent
Assembly was to end the repressive rule of the white minority and to establish a
Democratic Republic. The goal of the American Constituent Assembly was to end
British colonial rule and to establish a Democratic Republic. Similarly, the goal of the
Constituent Assembly of Canada was to become an independent country to establish
a democratic system of government. In Nepal, the goal of the Constituent Assembly
is to establish a Federal Democratic Republic.

4.

Objective of a Constituent Assembly
A Constituent Assembly is not a Parliament making laws and by-laws. It is an extraparliamentary body, which by going through various stages, enforces a new
constitution. It is formed for limited period of time.
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B. Identification of Issues
1.

Issues to be Considered by a Constituent Assembly
i.

Political
(1) Democratic Republic(2) Parliamentary or Non- Parliamentary Presidential
System of Government (3) Full Presidential or Semi-Presidential System of
Government. (4) Full Prime-Ministerial or Semi- Prime-Ministerial System of
Government (5) Unitary or Federal System of Government. (6) Full- Federal
or Semi-Federal System of Government (7) Direct or Indirect election of
President or Prime-Ministerial System of Government (8) Absolute
Sovereignty in the People (9) Full Press Freedom (10) Competitive Multiparty
System of Government. (11) Inclusive Democracy (12) Direct or Indirect
Democracy (13) Direct Electoral or Indirect Electoral System (14) Limited
Government (15) Army Under the Parliament (16) Referendum and Recall
(17) Majority Rule and Minority Rights (18) Executive and Ruling Power to
the People. (19) Free and Fair Elections (20) Right to Self-determination

ii.

Constitutional
(1) Constitutionalism (2) Guarantee of Basic Human Rights (3) Rule of Law
(4) Separation of Power and Check and Balances (5) Independent,
Competent and Impartial Judiciary (6) Relation between Constitutional Organs
(7) Equality before the Law (8) Due- Process of Law (9) Federalism

iii.

Economic
(1) Economic Justice (2) Open Economic Policy (3) Budgetary control under
the Parliament (4) Independent Auditor General (5) Priority to Agro- industry
(6) Priority to Hydropower and Eco-tourism (7) Guarantee of Employment
(8) Welfare State

iv.

Social/Cultural
(1) Inclusive Democracy (2) Multi Ethnic, Multi Religious State (3) Open
Society (4) Social Justice (5) Equitable Distribution (6) All Languages National
Language (7) Social Security
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v.

Legal
(1) Independent Competent Impartial Federal Judiciary. (2) Immunity of
intervention by Executive Legislature, Head of the State and Political Parties
(3) Transparency in Appointment, Transfer and Accountability of Judges and
Judicial council (4) Contempt of the Court (5) Judicial Review and Judicial
Activism (6) Accountable to the Constitution, Law and Recognize Legal
Principles.

2.

Models, Structure and Principles of a Constituent Assembly
i.

Stages of Constituent Assembly
(1) Stage of Conflict Management; (2) Stage of Civic Education; (3) Stage of
Electoral Management; (4) Stage of Formation of Constituent Assembly; (5)
Stage of Literature Collection; (6) Stage of Drafting; (7) Stage of Amendment
of draft Constitution; (8) Stage of Ratification; and (9) Stage of Elections to
Parliament according to New Constitution

3.

Reason for Constitution Making Through a Constituent
Assembly
i.

(1) All previous Constitutions in Nepal were drafted by experts without popular
participation; (2) Importance of including marginalized groups in constitution
making; (3) For Economic Justice (4) For Social Justice (5) For Inclusiveness
in Political Mainstream (6) For achieving identity (7) For representation of
social and cultural traditions of Janajatis, indigenous people

ii.

Stages of People’s Participation in a Constituent Assembly
a.

Nationwide participatory discussion for identifying principles and
objectives of Constitution.

b.

Participation in elections and electing representatives

c.

Public discussions, suggestions on materials in draft Constitution

d.

Evaluation of economic, social and cultural issues

e.

Need for referendum in ratification, enforcing of Constitution
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4.

Some facts that should be dealt with sincerely
The eastern part of Bengal in undivided India became part of Pakistan because of
the Islamic identity of a majority of population. However, East Pakistan seceded
from united Pakistan because it wanted to assert its Bengali linguistic identity. Nobel
Laureate Amartya Sen has written a book entitled "Identity and violence" where he
has written about multiple identities. According to him a person having an identity
based only on ethnicity or religion might lead to what he calls "violence of identity" as
seen in Pakistan or Iraq.
Most people in Nepal have more than one identity. A Nepali may have religious,
linguistic and ethnic identities. A Bahun from the hills may have a Hindu religious
identity, a Nepali language mother tongue linguistic identity and a Khas ethnic identity.
A Magar from Gulmi in the western hills may have a Hindu religious identity, a Nepali
language mother tongue linguistic identity and a Magar ethnic identity. Similarly, a
Newar from Kathmandu valley may have a Hindu religious identity, a Newari mother
tongue linguistic identity and a Newar ethnic identity.A Newar from Doti may have a
Nepali language mother tongue linguistic identity.
More than 90 percent of Madhesi people have a Hindu religious identity, similar to
most people in the hills, and many took pride when Nepal was a Hindu State. More
than half of Magars have a Nepali language as their linguistic identity as they speak
Nepali as their mother tongue and the vast majority are followers of Hinduism similar
to Bahuns, Chhetris and inhabitants of the Terai. Haimendorf was a well-known
anthropologist pioneering study of the Sherpas in the Solukhumbu region concluded
that they entered Nepal five hundred years earlier from Tibet. Sherpas have been
classified as Adibasis (Indigenous) and Janjatis according to the Act of Parliament.
Drabya Shah, the ancestor of Prithvi Narayan Shah moved to Gorkha about five
hundred years ago but he is not recognized as Adibasi (Indigenous) as he belonged
to Kshetriya (Thakuri) community. There are many Newars whose ancestors migrated
from India including the Malla kings. More than half of them follow Hinduism. The
Act of Parliament making reservations for elections to Constituent Assembly has
categorized all the Newars as "Adibasi" and Janajati.
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kl/R5]b— !!

l;kmfl/;x¿ M
oxfF plNnlvt l;kmfl/;x¿ g]kfn af/ Pzf]l;Pzgn] 5gf}6 u/]sf gf} j6f ljifox¿df
ul/Psf] uxg cWoog / sl/j kfFr ;oeGbf a9L sfg"gJoj;flox¿, gful/s
;dfh, /fhg}lts bn, ;d'bfosf g]tfx¿ / Sofg]8f, s]Gof / a]nfotsf lj1x¿sf]
;'emfjdf tof/ ul/Psf] xf] . g]kfn af/ Pzf]l;Pzgn] cfof]hgf u/]sf 5nkmnx¿df
&% dWo] &@ lhNnfsf k|ltlglw, dlxnf, blnt, ckfË, dw];L, d'l:nd dlxnf, cflbjf;L,
hghflt, o'jf / /fhg}lts bnx¿ ;dfj]z lyP . clGtd l;kmfl/;x¿nfO{ g]kfn af/
Pzf]l;Pzgsf] afUn'u
+ df ldlt @)^$;fn df3 @%, @^ / @& ut] cfof]lht #) cf}+
sfo{sf/L kl/ifb\sf] a}7df k]z u/L kl/dfh{g ul/Psf] 5 . pQm l;kmfl;/x¿ g]kfn af/
Pzf]l;Pzgsf PsfO{x¿ / cGt/f{li6«o lj1x¿nfO{ ;'emfjsf nflu k7fOPsf] lyof] .
g]kfn af/ Pzf]l;Pzgn] 5gf}6 u/]sf lgDgadf]lhd gf}+ ljifox?df tof/
ul/Psf l;kmfl;/x? lgDgadf]lhd 5g\M

;+3Lotfsf ;DaGwdf M
ljZjsf w]/} ax'hftLo, ax';fF:s[lts, ax'eflifs / ax'wfld{s b]zx¿n] ;+3fTds zf;g
k|0ffnL ckgfO;s]sf 5g\ . g]kfndf klg hftLo, eflifs tyf If]qLo ;d:of / o;n]
pTkGg u/]sf ;a}vfn] c;/x¿sf] lgbfg / lbuf] ;dfwfgsf nflu ;+3fTds /fHodf
hfg'kg]{ cj:yf l;h{gf ePsf] 5 . g]kfnn] ;+3Lo/fHo ;+/rgfdf hfg] ;+jw} flgs Joj:yf
cGtl/d ;+ljwfgdf ul/;s]sf] x'gfn] d'ns
' o; lbzfdf ;+ljwfgtM k|jz
] ul/;s]sf] 5 .
ctM ca aGg] ;+ljwfgsf] lglDt lgDg l;kmfl/;x¿ k|:tfj ul/Psf] 5 M

l;kmfl/;x¿M
!

s]Gb|Lo ;/sf/ / k|fGtLo ;/sf/sf aLr zlQmsf] afF8kmfF8 b'O{ :yfgaf6 ;xsfo{
k4ltcg'¿k /fhsLo zlQm k|of]u x'g] u/L ul/g' pko'Qm x'G5 . cGt//fHoLo ;DaGw,
;xcl:tTj / ;xsfo{ /fHox¿sf] ;DaGwsf cfwf/x¿ x'g\ eGg] ljifonfO{ dfGotf
lbOg' kb{5 .
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@=

s]Gb|df :jfwLg /fli6«o cy{tGqsf] ljsf; ug]{ / k|fGtx¿df :yfgLo ljz]iftfsf] cfwf/
df cy{tGqsf] ljsf; u/L sRrf kbfy{x¿ tyf k|fs[lts ;|ft] ;fwgx¿df cfwfl/t
pBf]uwGbfx¿sf] ljsf; ug{] u/L cfly{s ljsf;sf] ;dGjofTds 9fFrf cjnDag ug'{
pko'Qm b]lvG5 . s/ tyf dxz"nsf] afF8kmfF8 ubf{ ;|ft] x¿sf] k|fGtLo :jefjcg';f/
ul/g' pko'Qm x'G5 .

#= g]kfnn] ILO Convention 169 cg'df]bg ul/;s]sf] cj:yfdf pQm ;lGwcg';f/ /fHonfO{
l;h{gf x'g] bfloTjcg';f/ cflbjf;L hghfltsf clwsf/ / :jtGqtfx¿ k|fGtLo ;/
sf/x¿sf] cflGt/s jf :yfgLo If]qflwsf/leq k|bfg ul/g' pko'Qm b]lvG5 .
$=

;+3Lotfsf ljljw cfwf/x¿ vf]lhg' pko'Qm b]lvG5 . ;+3 lgdf{0fsf k|lqmofsf
;DaGwdf ;+ljwfg ;efn] Ps pRr:t/Lo cfof]udfkm{t ;xefuLd"ns clwstd
;xdltsf] k|lqmof ckgfO{ ;+3Lo k|0ffnLdf k|jz
] ug'{ pko'Qm b]lvG5 . ;+3 lgdf{0fsf
qmddf P]ltxfl;s pTklQ, hftLo, eflifs, ;fF:s[lts, ef}uf]lns ;'udtf tyf ;fdflhs
cfly{s ;DaGw;d]tnfO{ Wofg lbOg' pko'Qm b]lvG5 .

%= ;+3Lotf;DaGwL s]Gb|Lo / k|fGtLo ;/sf/ jf k|fGtLo ;/sf/x¿aLr ljjfb pTkGg
ePdf To;sf] lg?k0f ug{] clwsf/ ;+3Lo ;jf{R] r cbfntnfO{ lbOg' pko'Qm b]lvG5 .
^=

;+3Lo ;+/rgfcGtu{t kmf}hbf/L gLlt / sfg"g (penal policy and Law) s]Gb|n] g} lgoldt
ug{] tyf s]Gb|n] lgoldt ug{e
] Gbf afx]ssf pQm gLlt tyf sfg"gx¿ ljlzi6tf /
cfjZostfcg';f/ k|fGtn] g} agfpg] tyf sfof{Gjog ug]{ :jtGqtf k|bfg ug'{
pko'Qm b]lvG5 .

&=

nf]s cbfnt, lhNnf cbfnt, k|fGtLo pRr cbfnt / ;+3Lo:t/df ;jf]R{ r cbfnt
u/L rf/ txsf Gofofnox¿sf] Joj:yf ul/g' pko'Qm b]lvG5 . Gofokflnsf ;dfj]zL
k|sl[ tsf] x'G5 eGg] ;+jw} flgs Joj:yf ug'{ pko'Qm b]lvG5 .

*=

k|fGtdf clwstd af]lng] efiff jf hfltnfO{ k|flwsf/ lbO{ cNkefifL jf cNk;+Vos
hfltsf] /fHozlQmdf kx'r
F / ;dfg'kflts g]tT[ j tyf k|ltlglwTjsf] k|Tofe"lt x'g'
pko'Qm b]lvG5 .

(=

s]Gb|df k|ltlglw;ef;lxt b'O{ ;bgfTds Joj:yf / /fHodf Ps ;bgLo k|ltlglw;efsf]
Joj:yf ug{ pko'Qm b]lvG5 .
107

!)=

s]Gb|df /fi6«ktLo zf;g k|0ffnL / k|fGtdf d'VodGqL lgjf{lrt x'g] / ;f]adf]lhd
k|zf;lgs Joj:yf sfod x'g' pko'Qm b]lvG5 .

!!= /fHo:t/df 5'§} sd{rf/LtGq, ;]jf cfof]u, of]hgf cfof]u, ljsf; kl/ifb\, k|x/L cflb
x'g] Joj:yf x'g' pko'Qm b]lvG5 .
!@=

Psn gful/stfsf] l;4fGtnfO{ cjnDag ug'{ pko'Qm b]lvG5 . ;f]lx cg';f/ s]GbL|o
;/sf/nfO{ gful/stf;DaGwL If]qflwsf/ k|bfg ul/g' kb{5 .

!#=

s]Gb|Lo ;/sf/n] h:t} k|fGtLo ;/sf/n] klg s'g} cfwf/df s;}nfO{ e]befj gug{] /
k|fGtLo ;/sf/sf ;a} ;+/rgfdf ;dfg'kflts ;dfj]zL l;4fGt ckgfOg] 5 eGg]
;+ljwfgdf pNn]v ul/g' pko'Qm x'G5 .

:jtGq, lgikIf / pQ/bfoL Gofokflnsfsf ;DaGwdfM
l;kmfl/;x¿M
!= gofF ;ljwfgdf g]kfnsf] cGtl/d ;+ljwfg, @)^# sf cfwf/e"t l;wfGtx¿,
ljif]zu/L Gofokflnsfsf ;DaGwdf, oyfjt /flvg' kb{5 .
@= gofF ;+ljwfgdf GofofwLzsf] lgo'lQmsf j:t'ut cfwf/, Jofj;flos Ifdtf,
;fdflhs k|lti7f / cg'ejnfO{ tf]lsg' kb{5 . Gofokflnsfdf ;dfj]zLtfsf
nflu ;Ifd JolQmx¿ pTkfbg ug{] lhDdf klg /fHos} ePsfn] o;;DaGwL
pko'Qm ;+jw} flgs Joj:yf ul/g' kb{5 . c:yfoL GofofwLz;DaGwL Joj:yf
/flvg' xFb' g} .
#= gofF ;+ljwfgdf GofofwLzsf] cfrf/;+lxtfsf cfwf/e"t tTjx¿ pNn]v ul/
g' kb{5 . Gofokl/ifbnfO{ Jofj;flos agfpg k"0f{sfnLg cWoIf / Ps hgf
;j{;fwf/0fnfO{ ;b:osf] ¿kdf /fVg pko'Qm b]lvG5 . kb]g ;b:o /fVg]
Joj:yf x6fpg pko'Qm b]lvG5 .
$= Gofokflnsfsf] sfo{ut :jtGqtfsf nflu gofF ;+ljwfgdf lgDgadf]lhd
k|fjwfgx¿ /flvg' kb{5M
-s_
Gofokflnsfsf] ljQLo :jtGqtfsf ;DaGwdf Ù
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-v_

%=
^=

&=

*=
(=

!)=

cbfnt;DaGwL ;jf{R] r cbfntn] lgodx¿ agfpg] clwsf/sf
;DaGwdfÙ
-u_
Gofo k|;fzgsf] lgoGq0f / cbfntsf sd{rf/Lx¿;DaGwL /
ltgLx¿sf] pQ/bfloTj;DaGwL clwsf/sf] k|Tofof]hgsf ;DaGwdfÙ
-3_
;jf{R] r cbfntn] sfg"gdf ;'wf/sf] l;kmfl/; ug{ kfpg] clwsf/
k|Tofof]hgsf ;DaGwdfÙ
;+ljwfgdf :jtGq Gofokflnsfsf] ;fy;fy} ;Ifd, lgikIf / pQ/bfoL eGg]
zJbfjnLx¿sf] k|of]u ul/g' kb{5 .
ljif]z k|sl[ tsf sfg"gx¿ sfof{Gjog ug{] ljif]z cbfntsf cnfjf s'g}
k|sf/sf ljz]if cbfntx¿ :jtGq / lgikIf Gofokflnsfsf jfws x'g\ . t;y{
;+ljwfgdf s'g} klg k|sf/sf ljz]if cbfnt u7g ug{] k|fjwfgnfO{ /flvg'
xFb' g} .
nfdf] ;]jf cjlw :jtGq GofofwLzx¿sf] ;'/Iff sjr xf] . t;y{ ljwdfg
k'g/fj]bg / ;jf{R] rsf GofofwLzsf] ^# jif{ / ^% jif{sf] ;]jf cjlwsf]
km/snfO{ cGTo u/L cjsfz kfpg] pd]/sf] cjlwnfO{ a9fpg pko'Qm b]lvG5 .
GofofwLzsf] kb ljz]if Jofj;flostfsf] lhDd]jf/L xf] t;y{ k|wfg GofofwLznfO{
s'g} k|sf/sf] hfFra'emdf v6fpg] Joj:yfsf] cGTo ul/g' kb{5 .
;jf{R] r cbfntsf] k|ltj]bg ;+3Lo ;+;b\dfkm{t ;fj{hlgs ug{] k|fjwfg
/flvg' kb{5 . Gofokl/ifb\ Ps :jtGq ;+jw} flgs c+u ePsfn] o;sf] :jtGq
k|ltj]bg ;+3Lo ;+;b\dfkm{t ;fj{hlgs ul/g' kb{5 .
;a} txsf cbfntx¿df sfg"gJoj;foLx¿af6 GofofwLzsf] lgo'lQmsf] Joj:yf
ul/g' kb{5 . o:tf] cj;/ Gofo ;]jf / sfg"g ;]jfnfO{ klg k|bfg ul/g' kb{5 .

Gofo Joj:yfdf e|i6frf/sf ;DaGwdf
l;kmfl/;x¿M
!= Gofokflnsf lgZkIf, kf/bzL{, ;Ifd / hjfkmb]xL x'g' kg{] ;DaGwdf ;+ljwfgsf]
k|:tfjgfdf g} Joj:yf ul/g' kb{5 .
@= Gofokflnsfsf] :j¿k / kl/efiff ;+ljwfgsf] Gofokflnsf;DaGwL efudf
:ki6 pNn]v ul/g' kb{5 .
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#= Gofo kl/ifb\sf] sfd, st{Jo, If]qflwsf/ / :j¿ksf] af/]df :ki6 Joj:yf
ul/g' kb{5 .
$= Goflos If]q h:t} k|x/L, ;/sf/L jlsn / sf/fuf/df x'g] e|i6frf/nfO{
lgoGq0f ug{ clVtof/ b'?kof]u cg';Gwfg cfof]unfO{ k|efjsf/L clwsf/
k|bfg u/L o:tf] lgsfosf] ;+3Lo ;+/rgfdf :yfgLo e|i6frf/ lgoGq0f;DaGwL
clwsf/sf] k|efjsf/L Joj:yf ul/g' kb{5 .
%= Gofokflnsfsf] sfof{Tds :jtGqtfsf] nflu cbfntsf sd{rf/Lx¿sf] lgo'lQm,
;?jf, a9'jf, sf/jfxL / lghx¿sf] cfrf/;lxtf;DaGwL Joj:yf GofokflnsfnfO{
k|bfg ul/g' kb{5 .
^= Gofokflnsfsf] ljQLo :jtGqtfsf ;DaGwdf ;+ljwfgdf g} pNn]v ul/g'
kb{5 .
&= ;+ljwfgdf GofofwLzx¿sf] lgo'lQmsf ;DaGwdf :ki6 cfwf/x¿ v'nfOg' kb{5 .
*= gofF ;+ljwfgdf GofofwLzsf] lgo'lQmsf ;DaGwdf Gofokl/ifbn] lhNnf
cbfntsf GofofwLzx¿sf] lgo'lQm ubf{ v'Nnf k|lt:kwf{Tds k/LIffsf] cfwf/
df / pRr cbfnt / ;+3Lo ;jf{R] r cbfntdf lgo'lQmsf] cfjfXg u/L 5gf}6
ul/g' kb{5 .
(= GofofwLzsf] ;DklQ ljj/0fsf] kf/blz{tf;DaGwL Joj:yf ;+ljwfgdf g} pNn]v
ul/g' kb{5 .
!)= Gofokl/ifb\nfO{ Goflos ;"rgf s]Gb|sf] ¿kdf :yfkgf ug{] / k|To]s GofofwLzsf]
JolQmut ljj/0f /fVg] Joj:yf ;+ljwfgdf g} ul/g' kb{5 .
!!= Gofokflnsfsf] d'2fsf] ef/ sd ug{ / hgtfnfO{ Gofodf kxFr
' pknAw
u/fpg j}slNks ljjfb ;dfwfgsf ;DaGwdf ;+ljwfgdf g} pNn]v ug'{ kb{5 .

;+ljwfgdf df}lns xsx¿sf] ;dfj]zLs/0fsf ;DaGwdf
l;kmfl/;x¿M
!= g]kfnsf] cGtl/d ;+ljwfg, @)^# df lg/Gt/tf kfPsf df}lns xsx¿n]
lg/Gt/tf kfpg' kb{5 . cGtl/d ;+ljwfg, @)^# sf] wf/f !$ n] 5'jf5"t tyf
hftLo e]befjlj¿4sf] xssf] Joj:yf u/sf] 5 . of] xs ;dfgtfsf] clwsf/
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@=

#=

$=

%=

^=

&=

leq kb{5 . o:tf clwsf/x¿nfO{ lg/Gt/tf lbg' kb{5 . t/ ;fj{hlgs
:yndf dfq 5'jf5"t ug{ gkfOg] eGg] k|fjwfg x6fO{ s;}n] s;}nfO{ s'g} klg
:yfgdf 5'jf5"tsf] cfwf/df e]befj ug{ gkfpg] Joj:yf ul/g'kb{5 .
cGtl/d ;+ljwfg, @)^# sf] wf/f !% n] k|sfzg, k|;f/0f tyf 5fkfvfgf;DaGwL
xsx¿sf] Joj:yf u/]sf] 5 . g]kfndf ePsf] ;"rgf k|ljlwsf] ljsf;sf] sf/
0fn] k|;f/0fsf] xsnfO{ ;+ljwfgn] ;d]6s
] f] b]lvG5 . o;nfO{ lg/Gt/tf lbOg'
pko'Qm b]lvG5 .
dlxnf tyf cGo cfly{s, ;fdflhs Pj+ ;Ff:s[lts ¿kn] k5fl8 k/]sfx¿sf
nflu tTsfn ;sf/fTds lje]bsf] gLlt lnP/ ;+jw} flgs kbx¿ nufot
ljleGg If]qx¿df ;dfj]zLs/0f ul/g'kb{5 eGg] ;+jw} flgs Joj:yf ul/g'
kb{5 .
df}lns clwsf/x¿sf] k'5f/df æsfg"gdf Joj:yf eP adf]lhdÆ eGg] zAbx¿
/flvPsf] 5, o:tf k|fjwfgx¿n] df}lnsxsnfO{ /fHosf] lgb{z
] s l;4fGtsf]
txdf emf/]sf] 5 / k|efjsf/L pkrf/df afwf k'¥ofPsf] 5 . t;y{ o:tf]
jfSof+z ;a} df}lns xsx¿af6 lemlsg' kb{5 .
df}lns clwsf/sf] pNn+3g x'bF f ;+jw} flgs pkrf/sf] ;Gbe{df efjL cbfntsf]
;+/rgf agfpFbf Gofofnox¿ k"0f{¿kdf :jtGq /xg] Joj:yf ug'{ kb{5 .
;fy}, hgtfsf] cbfntk|lt k"0f{ cf:yf / ljZjf; x'g] lsl;dn] dfgj clwsf/
k|rng u/fpg] ;+oGq (enforcement mechanisms) x¿ agfOg' kb{5 .
g]kfn ;+3Lo nf]stflGqs u0ftGqdf hfg] lglZrt ePsf] x'bF f df}lns xssf]
sfof{Gjog k|fGtLo ;/sf/ / /fHo lj¿4 klg ;xh} 9+un] ug{ ;lsg] u/L
l/6;DaGwL clwsf/nfO{ ljs]Gb|Ls/0f ug'{ kg]{ / k|fGtLo txdf cbfntnfO{
klg ;+3Lo ;jf]R{ r cbfntnfO{ ;/x c;fwf/0f clwsf/ k|bfg ul/g'kb{5 .
o:tf l/6x¿dWo] aGbL k|ToIfLs/0fsf] l/6 / k/dfb]zsf] l/6 k|efjsf/L
df}lns xssf] ;+/If0fsf nflu lhNnf cbfntx¿nfO{ klg k|bfg ul/g'
kb{5 .
df}lns xsdf ePsf sltko clwsf/x¿ dfgj ePsf gftfn] k|fKt clwsf/
x'g\ t/ To:tf clwsf/x¿ gful/ssf dfq clwsf/ egL l;ldt ul/Psf]
5 . oL ljifodf uxg cWoog u/L cGt/f{li6«o k|sl[ tsf clwsf/x¿ JolQmx¿nfO{
k|bfg ul/g' kb{5 .
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*= sltko df}lns xsx¿dfly nufOPsf ;+jw} flgs k|ltaGwx¿ h:t} jfs
:jtGqtf, ;+3 ;+:yf vf]Ng] :jtGqtf, k|sfzg, k|;
| f/0f / 5fkfvfgf;DaGwL
:jtGqtf, cGt/{fli6«o dfGotf cg';f/ gePsf]n] k|hftflGqs /fHodf vt/fsf]
t'ngfdf ;dfg'kflts/d'gfl;a k|ltaGw dfq nufpg ;Sg] k|fjwfg ;+ljwfgsf]
df}lns clwsf/;DaGwL kl/R5]bdf /flvg' kb{5 .
(= afnaflnsfsf] clwsf/df afn Gofo;DaGwL clwsf/ klg yk ul/g' kb{5 .
!)= Gofo;DaGwL clwsf/df cg';Gwfgsf] a]nf sfg"gJoj;foLsf] kx'r
F , u}/ sfg"gL
y'gfdf Ifltk"lt{sf] clwsf/, hah{:tL a]kQfsf] ck/fwLs/0f / :jR5 k'kI{ fsf
clwsf/x¿sf] bfo/fnfO{ cem km/flsnf] kfl/g' kb{5 .
!!= lgjf/s gh/aGb lj¿4sf] clwsf/nfO{ cem a:t'ut / lgolGqt agfO{
Goflos k'g/fjnf]sgaf6 JolQmut :jtGqtf ;'/lIft ug{ Joj:yf ul/g'
kb{5 . lgjf/s gh/aGbdf y'gfdf k/]sf] JolQmnfO{ Goflos lgsfodf pkl:yt
u/fOg' kb{5 eGg] Joj:yf ;+ljwfgd} :ki6 n]lvg' kb{5 .
!@= dt xfNg kfpg] clwsf/ / /fHosf ;a} ;+/rgfdf ;xefuL x'g kfpg]
clwsf/nfO{ df}lns clwsf/df yk ul/g' kb{5 .
!#= cNk;+Vosx¿sf] clwsf/nfO{ df}lns clwsf/df ;d]l6g' kb{5 .
!$= k|fs[lts ;|ft] dflysf] kxFr
' sf] clwsf/nfO{ kl/eflift u/L df}lns clwsf/sf]
¿kdf /flvg' kb{5 .
!%= ljBdfg cGtl/d ;+ljwfgdf n]lvPsf cfly{s, ;dflhs / ;fF:s[lts clwsf/sf]
cnfjf plrt cfjf;sf] clwsf/, :jR5 lkpg] kfgLsf] clwsf/ h:tf
cfly{s, ;fdflhs / ;fF:s[lts clwsf/nfO{ df}lns xssf] ¿kdf c+uLsf/
ul/g' kb{5 .

cNk;+Vos / cflbjf;L÷hghftLsf ;DaGwdfM
g]kfnn] ;f]x| j6feGbf a9L cGt/fli6«o ;lGwx¿nfO{ cg'df]bg ul/;s]sf] 5 . o2lk
;a} k|sf/sf e]befjx¿ g]kfnL ;dfhdf ljBdfg 5g\ . ;dfhsf pRr hflt /
ju{df /fHosf] zlQm cGtlg{lxt 5 .
hftLo cNk;+Vos tyf cflbjf;L÷hghfltx¿ / dw];Lx¿ cfly{s, ;fdflhs,
;f+:s[lts / /fhg}lts ¿kdf kl5 k/]sf 5g\ . ;|ft] —;Dkbfdflysf]] clwsf/df
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cj/f]w l;h{gf ul/Psf] 5 . cNk;+Vos, hghflt, blnt, dlxnf / dw];Lx¿
/fHosf] ;+/rgfdf ;dfg'kflts ¿kdf ;dfj]z ul/Psf 5}gg\ . cfly{s ljsfzsf]
;"rsfÍdf :jf:Yo, lzIff / cfly{s ultljlwdf ;a}eGbf kl5 log} ;d"xx¿ k/]sf]
b]lvG5 . gLlt lgdf{tfx¿n] o; k|sf/sf e]befjnfO{ Wofg glbPsf] kfOG5 . o:tf
;d'bfosf] PsLs[t g]kfnk|ltsf] k|lta4tf /xFbf /xFb} klg ljsfz / /fhgLltdf
Jofks e]befj ePsf] kfOG5 .
/fHosf] k'g;+/{ rgf ug{] k|of]hgsf] lgldQ aGg nfu]sf] ;+ljwfg cNk;+Vos /
cflbjf;L÷hghftL tyf dw];Lx¿sf ;DaGwdf uDeL/ x'g h¿/L 5 . o:tf]
cj;/nfO{ ;a} JolQmx¿n] cfˆgf] klxrfg;lxt ;Ddfgk"js
{ afFRg kfpg] cj:yfdf
kl/0ft ug{ h¿/L b]lvG5 .

l;kmfl/;x¿M
!= goFf aGg] ;+ljwfgdf ljBdfg sfg"gsf e]befjk"0f{ k|fjwfgx¿ ;+zf]wg jf
vf/]hL ul/g] 5g\ / cNk;+Vos, cflbjf;L÷hghflt, dw];L tyf blnt
ju{nfO{ ;fdflhs pTyfg ug{ ;sf/fTds e]befjsf] gLlt cjnDag ul/g] 5
eGg] pNn]v ul/g' kb{5 .
@= goFf ;+ljwfgdf cNk;+Vos / cflbjf;L÷hghflt tyf dw];Lsf ;DaGwdf
s'g} gLlt agfpFbf jf lg0f{o lnFbf To:tf] ;d'bfonfO{ k/fkz{ u/]kl5 dfq
kfl/t ul/g] Joj:yfsf] pNn]v ug'{ pko'Qm b]lvG5 .
#= goFf ;+ljwfgdf cflbjf;L÷hghflt cfof]u u7g ul/g] Joj:yf ul/g' pko'Qm
b]lvG5 .
$= goFf ;+ljwfgdf cflbjf;L÷hghflt / cNk;+Vosx¿sf] k'Vof}n
{ L hUufdflysf]
k/Dk/fut clwsf/ / k|fs[lts ;|ft] dflysf] kx'r
F tyf cflbjf;L 1fgsf]
;+/If0f ul/g] 5 eGg] Joj:yf ul/g' pko'Qm b]lvG5 .
%= goFf ;+ljwfgdf hghflt÷cflbjf;L / cNk;+Vos hgtfsf] hldgdf ePsf]
cltqmd0f, lj:yfkg, Iflt / ljsfz of]hgfaf6 k'us
] f] c;/sf] pko'Qm
Ifltk"lt{ pknAw u/fOg] 5 eGg] Joj:yf ug{' pko'Qm b]lvG5 .
^= goFf ;+ljwfgdf nf]kf]Gd'v cflbjf;L÷hghflt, dw];L / ltgLx¿sf] efiff
;+:s[ltsf] ;+/If0f ljsf; / pTyfg ug{ gLlt tyf of]hgf th{d' f / sfof{Gjog
ul/g] 5 eGg] Joj:yf pNn]v ug'{ pko'Qm b]lvG5 .
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&= goFf ;+ljwfgdf ;a} cNk;+Vos / cflbjf;L÷hghflt, blnt / dw];Lsf]
;dfg'kflts / ;dfj]zL k|ltlglwTjsf] Joj:yf s]Gb|Lo / k|fGtLo ;+;b,
lghfdlt ;]jf, Gofokflnsf / /fHosf cGo lgsfodf ul/g] 5 eGg] Joj:yf
ug{' pko'Qm b]lvG5 .
*= goFf ;+ljwfgdf g]kfn Ps ;+3Lo /fHo x'g5
] eGg] Joj:yf ul/g' kb{5 .
k|fGtLo ;/sf/x¿nfO{ cflbjf;L÷hghflt, dw];L / cNk;+Vossf] efiff,
;+:s[lt, k|ltlglwTjsf] clwsf/ k|Tofel"t ul/g' pko'Qm b]lvG5 .

g]kfnsf] efiff gLlt ;DaGwdf M
l;kmfl/;x¿M
!= gofF ;+ljwfgdf Ps dft[efiff /fli6«o cfof]u jf k|lti7fgsf] Joj:yf ug'{
pko'Qm b]lvG5 . o:tf] cfof]unfO{ ;a} efiff;DaGwL gLlt th'd
{ f ug{,]
sfof{Gjog ug{] / o; ;DaGwdf ljleGg cg';Gwfg tyf sfo{qmd ;+rfng
ug{] sfof{bz
] lbg' pko'Qm b]lvG5 .
@= ;+ljwfg ;efdf eflifs gLltsf ;DaGwdf 5nkmn xFb' f ljutsf ;/sf/x¿n]
kl/jt{g u/]sf k|fs[lts ;Dkbf, P]ltxfl;s :yn / ;+:s[ltx¿sf] k'ggf{dfs/0f
ug{] ;DaGwdf ;+ljwfg ;efsf] Wofg cfsif{0f ug{' pko'Qm b]lvG5 .
#= gofF ;+ljwfgdf k|fylds / dfWolds lzIff dft[efiffdf pknAw u/fpg] /
/fli6«o efiffsf] 1fg ;a} eflifs ;d'bfodf k'¥ofpg' kg{] /fHosf] bfloTj
pNn]v ug{] tyf dft[efiffdf pRr lzIff pknAw u/fpg]tkm{ /fHo pGd'v
/xg] 5 eGg] Joj:yf pNn]v ug{' pko'Qm b]lvG5 .
$= goFf ;+ljwfgdf k|fGtLo / :yfgLo ;/sf/nfO{ jQmf (speakers) ;+Vofsf
cfwf/df cfˆgf] k|fGt jf :yfgLo lgsfosf k|of]hgsf nflu eflifs gLlt to
ug{] clwsf/ k|bfg ug'{ pko'Qm b]lvG5 .
%= goFf ;+ljwfgdf sfdsfhsf] ;/sf/L efiffsf] k|of]hgsf] lgldQ g]kfnL jf
c+uh
|] L / :yfgLo lgsfosf nflu g]kfnL jf c+uh
]| L jf :yfgLo efiffsf] k|of]u
ug{ ;lsg] u/L Joj:yf ug{' pko'Qm b]lvG5 .
^= g]kfnsf] /fi6« efiff g]kfnL x'g] / g]kfndf af]lng] ;a} dft[efiff g]kfnsf]
/fli6«o efiff x'g] Joj:yf ul/g' pko'Qm b]lvG5 . /fli6o« efiffnfO{ :yfgLo
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jQmfsf] cfwf/df ;/sf/L sfdsfhL efiff agfpg] ;DaGwdf Joj:yf ul/g'
pko'Qm b]lvG5 .
&= s'g} ;/sf/L jf ;/sf/L :jfldTj /x]sf lgsfosf nflu cfjZos kbk"lt{
ul/g' kbf{ s]Gb| jf /fli6«o:t/sf] k/LIffdf g]kfnL efiffdf / :yfgLo:t/df
hgtf;uF k|ToIf ;DaGw jf ;Dks{ /fVg] lgsfosf kbx¿ k"lt{sf nflu
:yfgLo dft[efiffdf ;/sf/L ;]jf cfof]u tyf ;f] k|sl[ tsf cGo k/LIffx¿
lnOg] Joj:yf ul/g' pko'Qm b]lvG5 .
*= g]kfnsf] /fi6« efiffsf] ;+/If0f, ;+j4{g / k|aw{g ug{] bfloTj s]Gb|Lo ;/sf/sf]
] / ;Da4 /fi6« efiffx¿sf] ;+/If0f, ;+j4{g / k|aw{g ug{] bfloTj ;DalGwt
x'g5
k|fGtLo ;/sf/sf] x'g5
] .

dxfGofoflwjQmf / sfg"gJoj;foLsf ;DaGwdf M
l;kmfl/;x¿M
!= goFf ;+ljwfgdf dxfGofoflwjQmfsf] clwsf/ / ;/sf/L jlsnsf] Jofj;flos
:jtGqtfsf ;DaGwdf :ki6 Joj:yf ul/g' kb{5 . clwsf/ / sfo{If]qsf
b[li6sf]0faf6 ;/sf/L jlsnsf] Jofj;flos :jtGqtfdf dxfGofoflwjQmfsf]
x:tIf]k x'g' x'bF g} . o2lk ;/sf/L jlsn dxfGofoflwjQmfsf] cg'udgdf /xg
;Sg] Joj:yf sfod /flvg' kb{5 .
@= ljBdfg ;+ljwfgsf] dxfGofoflwjQmfn] lghsf] clwsf/ ;/sf/L jlsnnfO{
k|Tofof]hg ug{] k|fjwfgsf] cGTo ul/g' kb{5 . cg';Gwfg / cleof]hgsf]
k|of]hgsf nflu ;/sf/L jlsn :jtGq x'g' kb{5 . tyfkL ;/sf/L jlsnsf]
JolQmut pQ/bfloTjsf] ;DaGwdf s8f Joj:yf ul/g' kb{5 .
#= ;/sf/L jlsnsf] lgo'lQm Joj:yfdf kl/jt{g ul/g'kb{5 / lghL
sfg"gJoj;foLx¿ klg ;/sf/L jlsnsf] k]zfdf hfg] k|lt:kwf{Tds Joj:yf
ul/g' kb{5 .
$= /fHosf lgb]z
{ s l;4fGtdf sfg"g Joj;fosf] :jtGqtfsf] ;DaGwdf ;+jw} flgs
Joj:yf ul/g' kb{5 / sfg"g Joj;fo :jod\ lgoldt x'g] Joj:yf pNn]v
ul/g' kb{5 .
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%= g]kfn af/ Pzf]l;P;gnfO{ sfg"gL ;xfotfsf] s]Gb| agfO{ lgMz'Ns sfg"gL
;xfotfsf] k|fjwfg ;+ljwfgd} pNn]v ul/g' kb{5 .
^= sfg"gJoj;foLx¿, ;dfj]zL k|lt:kwf{Tds ¿kdf ;a} txsf cbfntdf
GofofwLzsf ¿kdf krf; k|ltzt;Dd lgo'lQm x'g] ;+jw} flgs Joj:yf
ul/g' kb{5 .
&= GofofwLzsf] lgo'lQmsf] lgldQ ul/g] ;+;bLo ;'gj' fO{df Ps k|fljlws ;ldlt
u7g ul/g' kb{5 / pQm ;ldltdf g]kfn af/ Pzf]l;Pzgsf] k|ltlglw /xg]
;+jw} flgs Joj:yf ul/g' kb{5 .
*= Gofo kl/ifb\df g]kfn af/ Pzf]l;P;gsf] k|ltlglwTj sfod /flvg' kb{5 .

Gofodf kx'“r ;DaGwdf
Gofodf kxFr
' sf] ;'lglZrttfsf nflu efjL ;+ljwfgn] ;Daf]wg ug'k{ g]{ ljifox¿ lgDg
adf]lhd 5g\M

l;kmfl/;x¿M
!= ;+3Lo ;+/rgfdf Gofkflnsfdf rf/ txsf cbfntx¿ x'g] Joj:yf ul/g'
pko'Qm b]lvG5 h;df nf]s cbfnt, lhNnf cbfnt, k|fGtLo pRr cbfnt
/ ;+3Lo ;jf{R] r cbfntsf] Joj:yf pko'Qm b]lvG5 . :yfgLo cbfnt /
lhNnf cbfntnfO{ ;fgf d'2fx¿ l5gf] kmfgf] ug{] clwsf/ lbOg' kb{5 .
@= df}lns xsx¿sf] ;+jw} flgs k|Tofe"lt ub}{ Gofodf ;xh, ;dfg / cy{k0" f{
kxFr
' sfod x'gu] /L Gofo;DaGwL xssf] Joj:yf ug'{ kb{5, ;fy} Gofokflnsfsf]
:jfoQtf sfod /fVg o;nfO{ sfo{kflnsf / Joj:yflksfsf] x:tIf]kaf6
:jtGq /fVg'kb{5 .
#= c;n zf;gsf] k|Tofe"lt lbg clVtof/ b'¿kof]u cg';Gwfg cfof]usf]
;+/rgfdf kl/jt{g u/L o;sf] k|efjsfl/tf j[l4 ug]{ ;+jw} flgs Joj:yf
ul/g' kb{5 . :yfgLo e|i6frf/sf] lgoGq0fsf] Joj:yf ;+ljwfgd} pNn]v
ul/g' kb{5 .
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$= sfg"gL ;xfotf kfpg] clwsf/nfO{ b]jfgL / kmf}hbf/L b'j} k|sl[ tsf d'2fdf
;+ljwfgd} k|f/Deb]lv g} k|fKt x'g] u/L df}lns clwsf/cGtu{t ;dfj]z
ul/g' kb{5 .
%= :yfgLo ¿kdf x'g] dfgj clwsf/ pNn+3gsf] nflu lhNnf cbfntnfO{ aGbL
k|ToIfLs/0f / k/dfb]zsf] l/6 If]qflwsf/ k|bfg ul/g' kb{5 .
^= k/Dk/fut Gofo lg/f]k0fsf pkfo / hg cbfntsf cEof;nfO{ ;dfj]z
u/L :yfgLo txdf Gofolg/f]k0fsf] Joj:yf ug{] k|lta4tf /fHosf lgb{z
] s
l;4fGtdf pNn]v ul/g' kb{5 . :yfgLo txdf :yfgLo lgsfo jf cGo To:t}
Goflos ;+oGq v8f u/L Gofo k|bfg ug{] Joj:yf ug'{ pko'Qm b]lvG5 . ljjfb
;dfwfg ug{ d]nldnfk dWo:ytf, ;fd'bflos dWo:ytfnufotsf ljjfb
;dfwfgsf j}slNks pkfox¿sf] dfWodaf6 Gofodf kx'r
F a9fpg' pko'Qm
b]lvG5 .
&= ljutsf] ;z:q åGådf ePsf HofbtL / uDeL/ dfgj clwsf/ pNn+3gsf
ljifonfO{ ;Daf]wg ug{ /fli6«o kmf}hbf/L cbfnt, ;To lg?k0f tyf d]nldnfk
cfof]u, kl/k"/0f / sfg"gL / ;+:yfut ;'wf/ ul/g] k|lta4tf ;+ljwfgd}
pNn]v ul/g' kb{5 .
*= Gofodf kx'r
F sf nflu cfly{s, ;fdflhs / ;f+:s[lts clwsf/ dxTjk"0f{ x'g]
x'bF f To:tf clwsf/x¿nfO{ df}lns xsdf /flvg' pko'Qm b]lvG5 .

;+ljwfg ;efsf] sfo{k|lqmofsf ;DaGwdf M
l;kmfl/;x¿M
!= ;+ljwfg ;efsf] sfof{bz
] , sfo{kl| qmof / ;+ljwfg lgdf{0f ug{] ;+ljwfg d:of}bf
cfof]u jf ;ldltsf ;DaGwdf :ki6 Joj:yf ul/g' pko'Qm b]lvG5 .
@= pRr:t/Lo, ;dfj]zL / ;+3Lo /fHo k'g;{/+ rgf cfof]u ;+ljwfg ;efsf]
cleGg c+usf] ¿kdf u|x0f ul/g' kb{5 .
#= ljleGg If]qx¿nfO{ uDeL/ ¿kdf cWoog ug{ / r':t sfo{ ;Dkfbgsf]
k|of]hgsf] lgldQ ;+ljwfg ;efdf ljifout ;ldlt / pk—;ldltx¿sf]
u7g ul/g' pko'Qm b]lvG5 .
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$= ;+ljwfg lgdf{0f k|lqmofdf /fhg}lts, cfly{s, ;fdflhs, ;f+:s[lts, ef}uf]lns
/ lzIffsf] If]qdf kl5 k/]sf hflt, cflbjf;L÷hghflt / cNk;+Vos tyf
dw];L ;d'bofx¿sf] ;+ljwfg lgdf{0fdf ;'emfj u|x0f ug{ ;+ljwfg d:of}bf
;ldltn] :yfgLo efiffdf ;fj{hlgs ;'gj' fO{ jf ;fgf ;fgf hgdt ;+ux| sf]
k|lqmof cjnDag ug{ pko'Qm b]lvG5 .
%= ljleGg If]qaf6 k|fKt ePsf ;'emfjx¿sf] cWoog ug{ Ps Jofj;flos
;ldltsf] u7g ul/g'kb{5 . o:tf] ;ldltdf ;/sf/L / lghL If]qsf
sfg"gJoj;foLx¿sf] klg ;+nUgtf x'g' pko'Qm b]lvG5 .
^= ;ljwfg ;efsf] ;ldltsf sfo{kl| qmof / ;ljwfg ;efsf] a}7ssf k|lqmofx¿sf
;DaGwdf / ;+ljwfg d:of}bfsf] k|lqmofsf ;DaGwdf :ki6 Joj:yf ul/g'
pko'Qm b]lvG5 .
&= ;+ljwfg ;efdf ljleGg txsf JolQmx¿sf] k|ltlglwTj / ;dfj]zL x'g] x'gfn]
;a}sf] ;dfg x}l;ot / a'emfOsf] tx ldnfpg ;b:ox¿sf] Ifdtf clea[l4sf
sfo{qmdx¿ ;+ljwfg ;efsf] u7gkl5 tNsfn nfu" ug{k' b{5 .
*= k|:tfljt ;+ljwfg kfl/t jf cg'df]bg ug{] / nfu" ug{] k|lqmofsf ;DaGwdf
:ki6 Joj:yf ul/g'kb{5 .
(= ;+ljwfg ;efsf] sfo{ k|lqmof Jojl:yt / sfg"gL agfpg ;+ljwfg ;ef
-sfo{kl| qmof_ lgodfjnL agfOg' kb{5 .
!)= eljiosf] k|of]hgsf lgldQ ;+ljwfg ;efsf] 5nkmnnfO{ /]s8{ ul/g' kb{5 .
;+ljwfg ;efsf] 5nkmnsf] k|ToIf k|;f/0f ul/g' kb{5 .
!!= ;+ljwfgjfbsf cfwf/e"t l;4fGtdf cfwfl/t /xL ;+ljwfg ;efsf] lg0f{o
k|lqmof clwstd ;xdltsf] cfwf/df to ul/g' kb{5 .
!@= ;+ljwfgsf] d:of}bf ug'e
{ Gbf klxn] ;+ljwfgjfbsf cfwf/e"t l;4fGtx¿sf]
af/]df gLltut 5nkmn u/L cjnDag ul/g] l;4fGtx¿ to ul/g' kb{5 .
!#= ;+ljwfg ;efn] ;+ljwfgsf] d:of}bf / kfl/t ug]{ sfo{of]hgf kfl/t u/L
;fj{hlgs ug'{ kb{5 . ;a} k|sf/sf ;'emfjx¿ ;+sng ug]{ clwstd k|of;
ul/g' kb{5 .
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n}lËs ;dfgtf tyf ;dfj]zLs/0fsf ;DaGwdf M
l;kmfl/;x¿M
!= dlxnfx¿sf] /fhg}lts bn / lgjf{rgsf] k|lqmofdf ;dfg'kflts ;xeflutfsf]
;+jw} flgs k|Tofe"lt ul/g' kb{5 .
@= gofF ;+ljwfgdf ;Dk"0f{ ;j}wflgs cËx¿nufotsf If]qdf ;dfj]lztfsf]
pNn]v ul/g' kb{5 / dlxnfx¿nfO{ nlIft u/L ;s/fTds lje]bsf] gLlt
cjnaDjg ul/g' kb{5 .
#= cGtl/d ;+ljwfgdf df}lns xscGtu{t dlxnfsf] clwsf/nfO{ g]kfnsf] cGt/
f{li6«o bfloTj / ;jf{R] r cbfntsf kmf};nfx¿sf] sfof{Gjog ug{ cem} lj:t[t
ul/g' kb{5 .
$= dlxnflj?4 x'g] 3/]n' lx+;fnfO{ ;Daf]wg ug{ /fHosf lgb{z
] s l;4fGtdf
k|efjsf/L Joj:yf ul/g' kb{5 .
%= ;+ljwfg ;efdf ;+ljwfg d:of}bfsf] k|of]hgsf] lgldQ n}lËs ljz]if1nfO{
;dfj]z ul/g' kb{5 / ;+ljwfg d:of}bfsf] qmddf n}lËs ;dfgtfsf ;DaGwdf
5nkmn rnfOg' kb{5 .
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