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PREFACE

The Canadian Bar Association is a nationd association representing over 37,000 jurists,
including lawyers, notaries, law teachers and sudentsacross Canada. The Association's
primary objectives include improvement in the law and in the adminigration of justice.

This submisson was prepared by the GATS 2000 subcommittee of the Canadian Bar
Association, with assstance from the Legidation and Law Reform Directorate at the
Nationa Office. The submission has been reviewed by the International Practice of Law
Committee and approved by the Board of Directors as a public Satement by the Canadian
Bar Association.






Submission on
The General Agreement on Tradein Services
and the Legal Profession: The Accountancy
Disciplinesasa Model for the Legal Profession

l. INTRODUCTION

The CanadianBar Association (CBA) appreciatesthe opportunity to provideitsviewson
the World Trade Organization (WTO) Disciplines on Domestic Regulation in the
Accountancy Sector (the Accountancy Disciplines)' developed under the Generd
Agresment on Tradein Services (GATS).2 We hope that thiswill assist the Department
of Industry and the Department of Foreign Affairs and Internationa Trade in developing
Canada's pogition on these issues before the WTO's Working Party on Domestic
Regulation. In particular, we address whether the Disciplines should apply to the legd

sarvices sector and, if so, how.®

l. OVERVIEW

The |legd profess on has unique characteristics arigngfromitsrole asintermediary between
the ditizenand the law and between the citizen and the state. At thar core, the activitiesof
the legd profession involve the execution of public duties, not the trade of services.

World Trade Organization, Council for Trade in Services, Disciplines on
Domestic Regulation in the Accountancy Sector, December 14, 1998,
Document No. S/L/64 (98-5140).

General Agreement on Trade in Services, Schedule 1B to Agreement
Establishing the World Trade Organization, April 15, 1994.

In this submission, references to the “legal services sector”, the “legal
profession” or “lawyers’ includes Québec notaries.
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Internationa trade treatment of legd services cannot be blindly subsumed in acommon
approach toward professond services genedly, nor should internationd trade
congderations drive dl aspects of these deliberations. Any GATS disciplines for the legd
profession must be (i) tailored to the unique characteristics of the profession, and (ii)
sufficiently supple to accommodate differences in nationa regulatory regimes that govern
the profession in different jurisdictions. Those characteristics and regimes definein large
measure the very society of the nation in which they have developed.

In gpproaching these issues, the federa government must have a clear idea about why
there should be internationd trade disciplinesfor legd services. Cross-border tradeinlegd
sarvicesis growing in response to client demands. However, it is not clear that domestic
and internationd dientsareseeking internationd disciplines. Thereis some evidencewhich
suggeststhat the absence of internationa disciplinesmay on occasiondistort cross-border
tradein legal sarvices,* but such incidents do not appear to be widespread. We urge the
federa government to consder carefully the need for suchdisciplines and consult further
with the legd profession and the public at large before undertaking any negotiations or

commitments.

This should not be taken as oppositionto any internationa disciplinesgoverning the cross-
border delivery of legd services. Nations sometimes do establish needless obstacles and
difficulties which do not serve to protect an independent legd profession in its role as

intermediary between citizens and the state. These impediments ought to be withdrawn.

4 See In Re John W. Conrie, Q.C., Court File No. M.R.16113, October 1, 1999
(lll. S.C.), where the Illinois Supreme Court refused to admit a Canadian lawyer
to the Illinois state bar. lllinois Supreme Court Rule 705 allows out-of-state
attorneys with significant practice experience to be admitted to the Illinois Bar.
The application was refused because the applicant was licenced to practice in
another country rather than another state and because he did not attend an

American Bar Association approved law school.
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Internationd trade disciplines will likely increase opportunities for Canadian lavyers to
practice international law and Canadian law abroad. Canadian law firms are uniquely
placed in the internationd lega market. Canadianlawyersare directly exposed to the two
magjor legd systems of the Western world (civil law in Quebec and common law in the
remaining jurisdictions) and they practise in two globaly important languages. Canada's
legd cultureisinfluenced by thet of the United Kingdomand the United States, which are
the principd players in the internationd legd market. Canadian lawyers are also
comptitive in the internationd market in terms of cogt, skills and experience.

If, fdlowing a careful assessment, the federa government decides to support the
establishment of such disciplines, then we urge that there be specific disciplines with
respect to the legd professon. Thelegd professionshould not be covered by a common
generic st of professona disciplines, as this would threatena centrd pillar in the kind of
society Canadians have been striving to create and improve.

l. THE SPECIAL ROLE OF THE LEGAL PROFESSIONAL

The legd profession in Canada (and many other jurisdictions) is both regulated and
sdf-governing. On the one hand, the public interest requires lawyers to be subject to
standards of competence and professiona conduct and demands an objective regulatory
structureto ensurelawyers observe thesestandards. Onthe other, thereisan over-arching
public interest in ensuring the profession’s independence from the state. This point is
succinctly put by G.D. Finlayson, Q.C. (now Mr. Justice Finlayson of the Ontario Court
of Apped) asfollows
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The legal profession has a unique position in the community. Its
distinguishing feature is that it alone among the professions is concerned
with protecting the person and property of citizens from whatever quarter
they may be threatened and pre-eminently against the threat of
encroachment by the state. The protection of rights has been a historic
function of the law, and it is the responsibility of lawyers to carry out that
function. In order that they may continue to do so there can be no
compromise in the principle of freedom of the profession from interference,
let alone control, by government.®

The unique public function of lawyers as intermediaries between the citizen and the Sate
isdemongtrated mogt dramatically, and most disturbingly, by the fact that lawyersaround
the world continue to be the target of state-gponsored attacks. The International
Commissionof Jurists hasestimated that fromMarch 1997 to February 1999, 53 lawyers
and judges were killed, three disappeared, 272 were prosecuted, arrested, detained or
tortured, 83 were physicdly attacked, 111 verbaly threatened and 354 professionaly
obstructed.® Thus, in many parts of the world, lawyersface public threats and persecution
for performing their professond functions, in a way which is unimaginable for other

professonals.

To ensure independence from state interference, the legd professon must be sef-
regulating. In Canada, saf-regulationis accomplished through the provincia and territoria
law societieswhichare governed by eected “ benchers’, the mgority of whom are senior
lawyers. Lawyers, through the law societies, mugt be able to determine the standards of
admission into the profession, establishstandards and ruleswhichgovern members of the
profession, and discipline those who fail to meet these standards. Independence requires
the professon’ sfreedom from governmenta or internationd pressure in matters of access

to the profession or of discipline.

5 (1985) 4 Advocates Society Journal 11, cited in Law Society of Upper Canada,
34" Bar Admission Course, Professional Responsibility Reference Materials
(Toronto: Law Society of Upper Canada, 1991) at 1-1.

International Commission of Jurists, Attacks on Justice, cited in International Bar
Association Human Rights Institute, HRI News, December 1999 at 2.
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Many of the unique characteristics of the professon, and its relaion to the public, flow

from the lawyer’s fundamentd role as the intermediary between the citizen and the law.

They do not smply derive from a set of ruleslaid down by a professiona body. Rather,

they are centuries-old principles which have developed to ensure the proper functioning

of the legd system. For example:

to ensure complete candidness in the lawyer-client relationship, lawyers have an
absolute obligation to maintain the confidentiality of communications with their
clients, unless otherwise authorized by their dlients;’

except in the rarest of circumstances, the legd doctrine of solicitor-client privilege
prevents third parties, induding government authorities, fromforcing the lawyer to
reved these confidential communications;

to ensure that lawyers are free from influences which may compromise their
advocacy of aclient’sinterests, the lawyer/dient relaionship is governed by the
drictest rules regarding conflict of interest, as laid down by the governing bodies
of the professior? and the Supreme Court of Canada;®

Canadianlawyersowe aduty of undivided loydty to their dientsand do not serve,
as do some professions, as instruments of the state’ s control or supervision of its
citizens and

lawyersare not merdy professiona service providers, but so hold apublic office

as Officers of the Court.

Thisisnot in any way to argue that lawyers are better, more ethical or more professiona

thanmembersof other professions. Itissmply to say that the unique role of lawyers makes

the obligations of the legd professond more of a socid imperdaive. Practisng lawyers

See, e.g., Canadian Bar Association, Code of Professional Conduct, Chapter
IV (attached). The Code is used in a number of Canadian jurisdictions.

Ibid., Chapters V and VI (attached).

MacDonald Estate v. Martin, [1990] 3 S.C.R. 1235 at 1259-64.
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confront ethical issues on afrequent bassand arguably face greater scrutiny for falureto
meet ther obligations. Throughout, they must cope with demanding obligeations towards

their clients, towards the courts and towards government generdly.

A further characterigtic disinguishing the lega professon from other professons is the
subject matter of its expertise. Most professons are concerned with activities that are
definite S not dependent on human choices but universd in the sense that their principles
transcend national boundaries. Establishingbest practicesin conducting financid auditsand
preparing financid statements, building a properly functioning mechanica or dectrical
system, performing heart surgery or designing a high-rise building dl involve principles
whichtranscend nationa borders. Itistrue that local codes may specify some of the details
of how this subject matter is applied, but the core of the subject matter does not depend

on the values and choices of people and dites within a particular nation-date.

By contrast, the subject matter of lawyers work is inherently loca and indefinite. Laws
change from nation to nation, province to province, state to state, city to city and time to
time. Except at a leve of abstraction that is not ussful here, laws are not founded on
universa principles which transcend nationd boundaries. Instead, they reflect the vaues
and choices of people and ditesingeographicaly defined unitsand at particular times. The
subject matter of law is governed by human choice, which makes it indefinite. Sovereign
legidatures adopt particular laws as a specific choice anong many possible articulations
of the public interest.

Those schooled in the law and able to serve citizens faced with lega problems are nearly
always expected to know the law of aparticular place. Almost al WTO members have
therefore established unique nationa (or sub-nationd) qualification and regulatory
mechanisms for admissonto, and governance of, the legd profession. Thisisappropriate,
as the common dements of different legal sysemstend to be at ahigh leve of generdlity.

It is difficult, therefore, to conceive that many WTO members would consider another
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member’ s qudification and regulatory mechanisms as adequate to govern the practice of

law within their juridiction.

The above discusson highlights the fundamentd differences between the legd professon
and others and suggests that a wholly common approach is not appropriate. It aso
suggests thet disciplines governing the lega professon need to grant asignificant amount
of discretion to regulators of the legd professon. Thisis to maintain independence of the
professon, ensure that lawyers establish a connection with the locality in which they will
practice, assure the public and the professon that practisng lawyers have a minimum
accepted knowledge of local laws, and protect the unique characteristicsand vauesof the

profession.

|. REVIEW OF THE ACCOUNTANCY DISCIPLINES

The purpose of the Accountancy Disciplines, as stated in the preamble (* Objectives’), is

to facilitate trade. Thisis accomplished by eaborating further rules that:

» prohibit measures that create “unnecessary barriersto trade’ (Art. 1);

* impose trangparency obligations with respect to regulationof the profession (Art. 11);

» imposedisciplinesonlicenang requirements (Art. 111) and licensing procedures, which
together govern entry into the professon (Art. IV);

* imposedisciplineson qudification requirements (Art. V) and qudificationprocedures
(Art. VI); and

» impose disciplines on “technica standards’ (Art. VI1).%°

A. Provisions Which Do Not Raise Concerns

Onthe whole, we beieve that many of the principles set out inthe Accountancy Disciplines
can be eadly adapted to the legd professon. Indeed, they are aready observed in

10 Supra, note 1.
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practice in Canada by the professon and its governing bodies. These would include the

falowing:

Preamble: Objectives S The purpose of the disciplines is to facilitete trade in the
sarvice.
Art. 1I: Transparency: paras. 1 - 5S Member states shdl make publicly available

information concerning licensing authorities, requirements and procedures and
concerning procedures for review of decisons. Upon request, member states shall
informother members states of the rationde for behind domestic regulatory measures.
When introducing new measures, member states shdl endeavour to provide
opportunity for comment.

Art111: Licensng Reguirements. paras. 1 and 6 S Licensng requirementsshdl be pre-

edablished, publicly avalable and objective. Fees shdl generdly reflect the
adminidrative costs involved and shdl not represent in themsalves an impediment to
practigng the rlevant activity.

Art. 1V: Licensng Procedures. paras. 1 - 5 S Licenang procedures should be pre-
established, publidy available and objective and shdl not inthemselvesbe aredtriction
on the supply of a service. Application procedures should not be more burdensome
than necessary to ensure gpplicants fulfil qudification and licensing requirements. On
request, unsuccessful gpplicants shdl be informed of the reasons for rejection of the
goplication.

Art. V: Qudlification Reguirements para. 3 S Mutud recognition agreements between

member dates can play arole in verifying qudifications and educationa equivaency.
Art. VI: Qudification Procedures. paras. 1 - 3 S Verification of an applicant’s

qudifications shdl be done ina reasonable time frame. Unsuccessful applicantswill be
advised of additiona qudifications required, if any. Examinations will be held at
reasonable frequent intervas and shdl be open to dl digible foreign and foregn-
quaified gpplicants. Fees shdl generdly reflect the adminigrative cogts involved and
shdl not represent inthemselves animpediment tothosepractisngthe revant activity.
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Residency requirements not subject to scheduling under the GATS shdl not be

required for Stting examinations.

Subject to being modified for the specific context of the legd professon, the principles
underlying the foregoing provisons could be adopted without raising conflicts with the
profession’s fundamental characteristics, discussed above.

A. Provisions Which Raise Concerns

The remainder of the disciplines may potentidly raise problems for the Canadian lega

profession and therefore cause the CBA concern. These are summarized below.

Artide I: Generd Provisons para. 1 S This provides that regulatory measures must not

be“prepared, adopted or applied withaview to or withthe effect of creating unnecessary
barriers to trade”. Further, it commits member states to “ ensure that such measures are
not more trade-restrictive than necessary to fulfil a legitimate objective’. Fndly, it
providesanon-exhaudive lis of “legitimate objectives’ which includes. qudity of service,

professona competence and integrity.

WTO dispute resolution pands under the Generd Agreement on Taiffs and Trade
(GATT) have articulated a very high standard for the word “ necessary” under Article XX
of the GATT. A party must establish there “were no aternative measures consistent with
the Generd Agreement or lessinconsistent with it” that could reasonably be expected to
have attained the relevant objective.!* Inthe dozen or so cases which have been decided
under Artide XX, amember state's measure has never been uphed on the grounds of
“necesdity”. Further, the burden of establishing necessity fdls upon the party imposing the
redtriction.

= See Thailand S Restrictions on Importation of and Internal Taxes on

Cigarettes, 37" Supp. B.1.S.D. 200 (1990) at 223.
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By contrast, pandsinterpretingthewords*“reaing to” have alowed member states greater
latitude. In these cases, the party seeking to impose the restriction must establish that the
“primary am’ of a measure otherwise inconsstent with GATT rules “relates to” a

permissible objective.

In light of the severe test imposed by the word “necessary”, the requirement in Article 1
that regulatory measures not be more trade-redtrictive than necessary to fulfil alegitimate
objective raises difficulties. Our view isthat the legdl professonshould not have to prove
the “necessty” of rules which it is convinced are required to preserve its integrity and
protect the public. The standard should be daified to ensure that regulators have
sgnificant |atitude in adopting such rules. This might be accomplished through the use of
the “relating to” language, noted above.

Also problematic is the notion of what condtitutes a“legitimate objective’” under Article |
of the Accountancy Disciplines. Although the Artidle lisgsexamples of legitimate objectives
S protection of consumers, quality of the service, professona competence and integrity
of the professon S we remain concerned that “legitimate objective’ can be interpreted
broadly or narrowly by a dispute pand. More clarification is required to ensure the
professon’ s saf-regulating bodies retain a sufficient level of discretion.

We recognize that the Preamble to the GATS preserves the right of member states to
regulate for nationd policy objectives, which arguably might include rules governing the
legd professon. However, this right has less legd force because it is not contained in the
body of the GATS. To betruly comforting to the lega professon, the right to regulate in
furtherance of the above god's needs to be much clearer.

These are not new issues for the WTO. The organization has adways faced tensons

between liberdizing trade in goods and services and preserving member states ability to
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regulate in what they perceive to be the public interest.’? In light of the WTO’s history
under the GATT, we believe the organization should take a cautious approachto opening
up markets in the legd services sector, ensuring that the ability to regulate in the public

interest isclear.

Artide l11: Licensng Requirements. para. 2 S This dedls with resdency requirements not
subject to areservation from nationa treatment under GATS. It requires member states
to consder whether less trade redtrictive means could be employed to achieve the

purposes of residency requirements.

In the context of legd services, resdency requirements often serve legitimate purposes.
They foster a connection of lawyers to the jurisdiction in which they are qudified.
Residency requirements a so make disciplinary control over lawyers more practicable and
ensurethe protectionof dlientsby fadilitating their ability to sue for professional negligence.
Residency requirements per se could be proscribed in relaion to lawyers practisng
exdudvdy home-country law or internationd law without reference to locdl law, as long
as law societies retained the ability to deal with specific concerns such as discipline and
liability insurance. In view of the different positions adopted by various provincia and
territoria law societieswithrespect to residency requirements, it isimportant to ensure that
Canadawill schedule appropriate reservations in this regard.

12 WTO dispute panels have considered several cases where governments were of

the view that they were defending legitimate public interests, yet the measuresin
guestion were declared to be contrary to WTO rules. See, for example: United
Sates - Sandards for Reformulated and Conventional Gasoline, adopted

May 20, 1996, WT/DS2/AB/R and United Sates - Import Prohibition of
Certain Shrimp and Shrimp Products adopted November 6, 1998,
WT/DS58/AB/R (environmental measures); Canada - Certain Measures
Concerning Periodicals adopted July 30, 1997, WT/DS31/AB/R (culture
policy); and European Communities - Measures Affecting Meat and Meat
Products (Hormones), adopted 13 February, 1998, WT/DS26/AB/R,
WT/DS48/AB/R (health and safety).
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Artidelll: Licensng Requirements para. 3 S This provides that where membershipin a

professional organization is required to fulfil alegitimate objective, members must ensure
that the terms for membership are reasonable and do not include conditions unrelated to

the fulfilment of the objective.

In two jurigdictions in Canada (British Columbia and New Brunswick), lawyers are
required to be members of the CBA. Other jurisdictions may follow this example in the
future. The CBA isthe essentid aly and voice of the legd professon in Canada. It isthe
premier provider of services to the professon, such as continuing legad education
programs. It actively pursues the interests of the profession, defends the independence of
the bench and bar and advocates for improvements in the law and accessible and fair

judtice systems.

We believe that jurisdictions should be permitted a their choice to impose universd

membership inorganizations likethe CBA whichpreserve and promote the interests of the
legd professionand which promote the public interest inanimproved justice sysem. Such
requirements should not be subject to third-party review as to whether they pursue a
“legitimate objective’.

Artide I11:LicenangRequirements. para. 4 S This providesthat Members must ensurethat

the use of firm namesis not redrictive, save in fulfilment of a*“legitimate objective’.

Most law socidties have rules governing the choice of firm names, frequently limiting firm
names to current or former partners. These prudentia rules protect the consumer of lega
services by ensuring that law firm names do not midead members of the public. In the
absence of the ability to restrict the choice of firmnames, therewould belittle to stop firms
from choosing potentialy mideading names. These rules therefore fal within the scope of
“legitimate objectives’. They are a proper subject for regulationand mus clearly beleft to
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the judgment of individud law sodetiesin light of the specific circumstances within their
respective jurisdictions.

Artide 111: Licenang Requirements para. 5 S This provision deds with the appropriate

level of professonal indemnity insurance coverage for a foreign applicant. It requires
regulators to take into account the applicant’s exiding insurance coverage, insofar as it
covers activities in the host member’ s territory and is consstent with the legidation of the
host member.

Professond indemnity insurance plays an important role in protecting the consumers of
legd services from errors and omissons by their lawyers. Therefore, there must be no
impediment to a client being able to sue a lawyer in the event of an error or omission.
Further, there must be no impediment to a dient collecting on his or her judgment or

settlement in alawsuit, once obtained.

Paragraph 5 appears to provide member states with afar degree of latitude to regulate
professiona indemnityinsurance. However, giventhe consderations above, thedisciplines
should spdl out, in a non-exhaudtive manner, certain prudential measures which are
explicitly permissible. These would include the foreign insurer being able to meet solvency
requirements and being required to wave the defence of forum non conveniens when
they are sued in the host country.*® We recognize that these concerns would arguably
apply to professions other thanthe lega profession and indeed may be worth considering
in the context of other professions. That said, other professions (such as accountancy) do
not generdly require thar members to mantain professona liability insurance as a

condition of being able to practise. Law societies do imposethis requirement, so it makes

13 The defence of forum non conveniens (literally, not a convenient forum) can be

raised by a defendant where it can establish that the lawsuit should be pursued in
another jurisdiction because, for instance, al of the available witnesses reside
there.



Page 14 Submission on GATS Accountancy Disciplines and the Legal Profession

sense to dlow themto set minimum standards for insurance coverage aimed at protecting

the public.

Artide V: Qudification Requirements para 1 S This provisonrequires member states to

ensure that their governing bodi estake into account quaifications acquired in the territory

of another member.

With the exception of genera principles underlying broad doctrines suchasthe “common
law” or “avil law”, legd rules are jurisdiction-specific. This provison therefore is out of
place in the context of disciplines for the lega profession. It is unlikely that foreign
qudifications will be of great relevanceto the practice of law in Canada. Thisisparticularly
true for those who intend to practice host-country law or represent clients before courts
and tribunds. That said, so long as it clear member states are merely required to “takeinto
account” foreign qudifications, this provison may not be overly problematic.

Artide V: Qudification Requirements. para. 2 S This provides that the scope of

examinations and other qualification requirements must be limited to subjects rdevant to
the activities for which authorization is sought.

Law societies in Canada and the governing bodies in many foreign jurisdictions qudify
lawyers®at large’ to practiseinany fidd. Thisis, of course, subject to rulesof professional
conduct which prevent lawyers from taking on mandates beyond their competence. The
“activity for which authorization is sought” istherefore to be a full member of the bar, not
to be a business lawyer or a crimind lawyer or a labour relaions lawyer. Indeed, this
makes agood ded of sense, as there isagood dedl of cross-pollenation between areas
of the law. Competition law, for example, frequently includes a number of crimina
prohibitions. The practice of labour law can demand a knowledge of how businesses can
be structured to avoid liability in alabour relations context. Construction lawyers require
abasic knowledge of red estate law in order to properly file liens.
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Legd regulators (in Canada, the law societies) should retain full discretionto determine the
appropriate level of genera knowledge required of a practisng lawyer, regardless of the
lawyer’ s intended area of practice. In the context of the legd profession, this provision is
not appropriate.

Artide VII: Technical Standards. paras. 1& 2 - These provisions require member states

to ensure that measures reating to technica standards only fulfil legitimete objectives. It
urges member states to take into account internationally recognized standards of the
relevant internationa organizations.

The legd profession does not have “technical standards’ in the sense used in these
provisons. The profess onhasstandardsrdaingto competence and professiona conduct,
however these should remain at the full discretion of law societies. They should not be
subject to third-party review to determine whether they fulfil “legitimaie objectives’
Further, given the jurisdiction-specific nature of laws and legd systems, there are no
internationdly recognized standards of relevant internationd organizations withrespect to
the practise of law.

l. MATTERS NOT ADDRESSED

We stressed above the role of the legd professond and the importance of certain
fundamentd vaues of the legd professon. These core vaues derive from the unique role
that lawyers play in the judicid system and the unique relationship they have with their
clients. They include:

o Hf governance of the legd professon;

» independence of the legd professon;

» avoidance of conflicts of interest;

e presarvaion of dient confidentidity;

» presarvation of solicitor-client privilege; and
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» avoidance of the unauthorized practise of law.

In Canadaand other countries, thereisincreasing concern about non-lawyers engaging in
the practice of law. Unauthorized practice hurts the public interest because it places the
consumers of legal servicesin the hands of those who are not properly trained and who
cannot ensure respect of the core values mentioned above. Law societies play a crucid

role in protecting the public by regulating and preventing the unauthorized practice of law.

One issue whichcurrently is of profound importancefor the legal professonand the public
is the regulation of “multi-disciplinary practices’ (MDPs). MDPs ae business
arrangementsinwhichlawyersand non-lawyerspracti cetogether to provide abroad range
of advice, induding lega advice, to consumers. MDPs encompass avariety of forms, from
highly integrated organizations with lawyers and non-lawyers dl working under one
ownership structure to loose referra networks. Highly integrated MDPs are currently
prohibited or severely restricted in many countries, induding Canada, the United States
and England. In some Western European nations, such as France, Germany and Spain,
international accounting/professona service firms have established associated law firms
which are separate in sructure but work dmost exdusvely for the dients of the

accounting/professiona service firm.

Somein the legd professon believe that highly integrated M DPs represent a threst to the
core vaues. In particular, they believe partnership with other professonads may erode
lawyers independence of judgment, as advice becomes geared to the needs of the firm's
businessrather thanthe client. Traditiond protections for confidentia informationmay aso
be jeopardized, they say, as non-lawyers within the firm may have competing obligations
to publicly disclose information.

The core values are afoundation of our legd system and of our democracy. Disciplines

governing trade in legal services must ensure that law societies can continue to preserve
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and protect these vaues. This can be accomplished, for example, by providing that nothing
in the disciplines will affect the right of member states or the regulators of their respective
legd professions to regulate infurtherance of those values. Further, withrespect to MDPs,
the disciplines should provide that nothing will affect the right of independent professional
bodiesto make rules governing incompatibility of professions or the kindsof vehicleswithin
which lawyers may be dlowed to practise.

l. CONCLUSION

We have argued inthis submissonthat legd regulators (law societies in this country) need
to be givenawide berthinregulating the profession. Our overal concernisthat law society
rules concerning matters which relate to the public interest not be subject to review by a
third-party digpute settlement body. Thiswould be incongstent with the principle of sdlf-

regulation demanded by our democratic indtitutions. Further, these rules invalve matters
whichare fundamentd to the public interest such aswho can practicelaw, what standards
of behaviour they arerequired to meet and how they must practice. Such issues of public
protection should not be left to a pand of “experts’ from other countries with little or no
familiarity of Canada s legd higtory and culture.

We appreciate the opportunity to provide our views and look forward to further dialogue
on these issues as negotiations on new disciplines move forward. In particular, we would
welcome the opportunity to meet with federal government offidas and to comment on
draft disciplines for the lega services sector.
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APPENDIX



