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FOREWORD

This paper is largely extracted from chapter 4 of Tax Court Practice© with the
permission of Carswell.! Tax Court Practice© is updated at least twice yearly and
should be consulted for changes to the Court’s Rules, governing legislation, and
additional case annotations. This paper contains the General Procedure Rules of the Tax
Court and selected annotations concerning pleadings, lists of documents and
examinations for discovery. Portions of the paper are also relevant to points covered in
the panel discussion: Practice Dilemmas — see, especially, the annotations concerning
litigation and solicitor-client privilege, under Rule 82 of the General Procedure Rules.

Proposed amendments to the Tax Court of Canada Rules (General Procedure) were
announced by the Court as effective January 18, 2010 by Practice Note No. 17. In an
attempt to codify the practice which is now ongoing in the Tax Court of Canada and to
streamline the process of hearings in litigation, the Court proposes to amend the Rules to
provide for Litigation Process Conferences and costs consequences for early settlement
offers. From January 18, 2010, practice in the Court will be governed by the proposed
amendments until they receive approval of the Governor in Council.

First, the Status Hearing provided for in s. 125 of the Rules has been revamped. An initial
Status Hearing can now be called approximately two months after the close of pleadings
and could lead to a litigation schedule and further Status Hearings. Further Status
Hearings may be continued or initiated later in the appeal by the Court or at the request of
a party to move an appeal along that has not been case managed, or in any event, for the
purpose of having the appeal set down for hearing. These further Status Hearings can
take place before or after a joint application for hearing is filed. The Court may canvass
whether settlement has been discussed, if the issues are/have been properly defined,
whether the appropriate pre-trial steps in the appeal have been completed, what the
approximate length of hearing will be and the appropriateness/desire to fix a date for
hearing. An initial Status Hearing is likely if a case management judge has not been
appointed or no litigation schedule Order has been issued.

New s. 126.1 of the Rules is the Tax Court’s new Case Management rule. Case
Management is designed to permit the Chief Justice to assign a judge to manage an
appeal or group of appeals. The judge takes responsibility for progress of the appeal and
all matters arising prior to the hearing.

1 wo volume looseleaf service co-authored with Gordon Bourgard beginning in 1990.



New s. 126.2 of the Rules provides for Trial Management Conferences. This conference
will take place after the appeal hearing date has been fixed and is a conference which is
presided over by the assigned trial judge dealing with procedure at trial.

New s. 126.3 sets up a separate Settlement Conference which may take place on the
Court’s own initiative or at the request of either party at any time in the litigation of the
appeal and includes requirements for the service of a settlement conference brief.

Section 147(3.1) is added to the rules to provide a specific costs rule to encourage early
settlements before the beginning of the trial.

Consequential amendments are made to s. 127 and 128 of the Rules which deal with
memoranda, directions and requirements of non-disclosure following a litigation process
conference.

In new s. 146.1 the Court has created a Lead Case rule, intended to apply where there is
more than one appeal which has common or related issues of fact or law. It allows the
Court to specify one or more of the appeals as a lead case and proceed with a hearing
while others are stayed pending a decision on the appeals heard by the Court. A Lead
Case decision will now be communicated to appellants whose appeals are stayed and
those appellants will now have to notify the Court as to whether they agree to be bound
by the decision in whole or in part.

Finally, s. 6 of the Rules is amended to provide for videoconferences and to apply to the
new Litigation Process Conferences.

April 13, 2011 Robert McMechan
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