THE CANADIAN
BAR ASSOCIATION

L'ASSOCIATION DU
BARREAU CANADIEN

February 15, 2011
Via email: ABORIG-AUTOCH®@sen.parl.gc.ca

The Honourable Gerry St. Germain, P.C.
Chair

Senate Committee on Aboriginal Peoples
The Senate of Canada

Ottawa, ON K1A 0A4

Dear Senator Germain,
Re: Bill S-11, Safe Drinking Water for First Nations Act

[ am writing for the Canadian Bar Association’s National Aboriginal Law Section (CBA Section) in
regard to Bill S-11, Safe Drinking Water for First Nations Act. The CBA represents over 37,000
lawyers, law students, notaries and law teachers from across Canada. The Association’s primary
objectives include improvement in the law and the administration of justice. The CBA Section is
comprised of lawyers from all parts of the country with expertise in legal issues relating to
Aboriginal people, including Aboriginal treaty rights and land claims, constitutional matters and the
administration of justice.

From a policy perspective, what is really needed is a firm government commitment to providing
resources to address water quality issues on reserves, not necessarily new legislation. That said,
but for section 4(1)(r), Bill S-11 is well drafted legislation.

Section 4(1)(r) provides as follows:
4. (1) The regulations may

(r) provide for the relationship between the regulations and aboriginal and treaty rights
referred to in section 35 of the Constitution Act, 1982, including the extent to which the
regulations may abrogate or derogate from those aboriginal and treaty rights; and

We have been unable to find any explanation for the unprecedented proposal to abrogate or
derogate from section 35 rights under the Constitution Act, 1982 to provide safe drinking water to
First Nations. This provision raises two key issues:

e isitnecessary to implement the objectives of the bill?
e ifso, is it constitutionally valid? Can Parliament use its legislative power under section
91(24) to abrogate or derogate unilaterally from the rights protected by section 357

500-865 Carling Avenue, Ottawa, ON, Canada K1S 5S8
tel/tél : 613.237.2925 | toll free/sans frais : 1.800.267.8860 | fax/téléc : 613.237.0185 | info@cba.org | www.cba.org



2

The ability to abrogate and derogate aboriginal and treaty rights by way of regulation would set a
dangerous precedent and should not slip by without full explanation and discussion. Professor
Peter Hogg has been clear that section 35 rights cannot be extinguished by federal legislation since
1982.1 He is also clear that, while Parliament has the legislative competence to regulate a section
35 right, it must do so according to the justification test set out by the Supreme Court of Canada in
Sparrow.2 There is no mention of the Sparrow test in Bill S-11.

Further, while “derogate” means to impair, “abrogate” means to annul. The use of “abrogate” seems
dangerously close to suggesting an “extinguishment” of rights. In our view, the proposed provision
is too heavy handed for any mischief that the bill is designed to address. We recommend that
section 4(1)(r) be removed from the Bill before it is passed. We also recommend that appropriate
resources be allocated to ensure its effectiveness.

Thank you for considering the views of the CBA Section.
Yours truly,
(original signed by Gaylene Schellenberg for Bradley D. Regehr)

Bradley D. Regehr
Chair, National Aboriginal Law Section

1 See Hogg, Constitutional Law of Canada 5th Edition Supplemented (Toronto: Carswell, 2010) at para.
28.8(h)).

2 R.v. Sparrow, [1990] 1 SCR 1075.
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